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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 
for the District of Columbia 

At Law No. 86358 

District of Columbia to the use of North American Ce¬ 
ment Corporation, Plaintiff, 

vs. 

Lake Stone Company, a corporation, United States Cas¬ 
ualty Company, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration 

Filed October 9 1935 

In the Supreme Court of the District of Columbia 
At Law No. 86358 

District of Columbia to the use of North American Ce¬ 
ment Corporation, Albany, New York, Plaintiff, 

vs. 

Lake Stone Company, a corporation, Fifteenth and H 
Streets, N. W., Washington, D. C., United States 
Casualty Company, New York, New York, and 1206 
East Capitol Street, Washington, D. C., Defendant. 

The plaintiff, District of Columbia to the use of North 
American Cement Corporation, a corporation organized 
and doing business under the laws of the State of Dela- 
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ware, sues the defendants, Lake Stone Company, a corpo¬ 
ration incorporated under the laws of the District of Co¬ 
lumbia, and United States Casualty Company, a corpora¬ 
tion organized under the laws of the State of New York, 
for that, heretofore, to wit: 

1. The North American Cement Corporation is a corpo¬ 
ration organized and existing under and by virtue of the 
laws of the State of Delaware; upon information and be¬ 
lief, the defendant, Lake Stone Company, is a corporation 
organized and existing under the laws of the District of 
Columbia, and defendant, United States Casualty Com¬ 
pany, is a corporation organized and existing under the 
laws of the State of New York. 

2. Upon information and belief, on or about the 28th day 
of June, 1933, the defendant, Lake Stone Company, and 
the District of Columbia entered into a contract whereby 
Lake Stone Company, for itself and its successors, agreed 
with the District of Columbia, for the consideration herein¬ 
after mentioned and under the penalties of a certain bond 

more fully described hereinafter, to furnish all nec- 
2 essary labor and material, except as otherwise pro¬ 
vided in said contract, and in a good, firm and sub¬ 
stantial manner, in strict accordance with the special pro¬ 
visions and schedule of prices attached to said contract and 
standard specifications of the District of Columbia Depart¬ 
ment of Highways for pavements, street and alley improve¬ 
ments, etc., Issue of 1932, on file in the office of the Engineer 
Commissioner of the District of Columbia, all of which were 
made a part of said contract, execute the following de¬ 
scribed work, to wit: Make repairs to cement concrete 
roadways and alley pavements with cement concrete in such 
highways and alleys within the District of Columbia as may 
be directed by the Director of Highways of said District 
for the prices set opposite the several items of said sched¬ 
ule of prices respectively. Attached to said contract were 
certain special provisions and schedule of prices, both of 
which were referred to in said contract, but which are not 
material to the present suit. 

3. Upon information and belief, on or about the 22nd day 
of June, 1933, said Lake Stone Company, as principal, and 
the defendant, United States Casualty Company, as surety, 
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executed and delivered to the District of Columbia a bond 
which provided that said Lake Stone Company and said 
United States Casualty Company are held and firmly bound 
unto the District of Columbia in the sum of $93,300.00 law¬ 
ful money of the United States to be paid to the said Dis¬ 
trict of Columbia, for which payment well and truly to be 
made the said Lake Stone Company and said United States 
Casualty Company, and each of them, bound themselves 
and each of their successors and assigns, jointly and sev¬ 
erally, the conditions of said obligation being such that, 
whereas the said principal defendant, Lake Stone Com¬ 
pany, entered into the said contract with the District of 
Columbia, the terms of which are hereinbefore fully set 
forth, if the said Lake Stone Company should strictly 
3 and faithfully perform, to the satisfaction and ac¬ 
ceptance of the Commissioners of the District of Co¬ 
lumbia, the work to be done by it in accordance with the 
stipulations of said contract and save harmless from and 
indemnify the District of Columbia from any and all claims, 
delays, suits, costs, charges, damages, counsel fees, judg¬ 
ments and decrees, to which said District might be sub¬ 
jected on account of any infringement of letters patent or 
copyrights by it at any time, or on account of any accident 
to persons or damage to property or premises after the 
commencement of the work and prior to its completion and 
acceptance, and pay the same, and would promptly make 
payments to all persons supplying it with labor and ma¬ 
terial in the prosecution of the work provided for in said 
contract, and would in every respect fully comply with the 
provisions and requirements of said contract, then said 
obligation was to be void, otherwise to remain in full force 
and virtue. 

4. Upon information and belief that said Lake Stone 
Company entered upon the performance of said contract 
between it and the District of Columbia and furnished a 
large amount of labor and material in the prosecution of 
a large portion of the work required of it under the said 
contract; upon information and belief that, before the com¬ 
pletion of the work required under said contract, said Lake 
Stone Company failed to continue and complete the said 
work; upon information and belief that thereafter the de* 
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fendant, United States Casualty Company, with the con¬ 
sent and permission of the District of Columbia, caused the 
said work required by the said contract to be completed; 
upon information and belief that thereafter all the labor 
and material required, and all the obligations specified in 
said contract were performed to the satisfaction of the Dis¬ 
trict of Columbia, and on a date more than six months prior 
to the date hereof, and less than one year prior to the date 
hereof, said contract was completed and final settle- 
4 ment was made by the District of Columbia. 

5. That between July 5, 1933 and March 26, 1934, 
both dates inclusive, at the special instance and request of 
Potomac Builders Supply Company, the said North Amer¬ 
ican Cement Corporation sold to Potomac Builders Supply 
Company, for re-sale to said Lake Stone Company to be 
used in repairing concrete roadways in the District of Co¬ 
lumbia, and at the special instance and request of Potomac 
Builders Supply Company, shipped and delivered to said 
Lake Stone Company a large amount of cement, to wit: 
ll^SSVi barrels of said corporation’s brand of cement 
known as “Security Cement”, and 239 barrels of said cor¬ 
poration’s brand of cement known as “Blue Streak Ce¬ 
ment”, as will fully appear in detail in the Particulars of 
Demand which accompanies this Declaration and the Affi¬ 
davit of Merit filed in this suit, and the contents of which 
are incorporated herein and made a part hereof; that the 
said Potomac Builders Supply Company agreed to pay said 
North American Cement Corporation the sum of Two Dol¬ 
lars and Thirty-four Cents ($2.34) for each barrel of said 
brand known as “Security Cement”, or a total of Twenty- 
six Thousand Eight Hundred and Seventy Dollars and 
Eighty-one Cents ($26,870.81) for said brand known as 
“Security Cement”, and Two Dollars and Eighty-four 
Cents ($2.84) for each barrel of said brand of cement 
known as “Blue Streak Cement”, or a total of Six Hun¬ 
dred and Seventy-eight Dollars and Seventy-six Cents 
($678.76) for said brand knowm as “Blue Streak Cement”; 
that the total amount that Potomac Builders Supply Com¬ 
pany agreed to pay for all of said cement was Twenty 
Seven Thousand Five Hundred and Forty-nine Dollars and 
Fifty-seven Cents ($27,549.57), which amount was reason- 
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able and usual; that said Potomac Builders Supply Com¬ 
pany is entitled to credit against said amount the following 
sums, to wit: The sum of Four Thousand Seven Hundred 
and Seventy-six Dollars and Ninety-six Cents ($4,776.96) 
for freight on said cement, the sum of Eleven Thousand 
Thirty-four Dollars and Six Cents ($11,034.06) as cash 
paid on account, the sum of Six Hundred and Thirty- 
5 one Dollars and Eighty-nine Cents ($631.89) as cash 
discount allowed, and the sum of Three Thousand 
Three Hundred and Fourteen Dollars and Sixteen Cents 
($3,314.16) for bags returned, or a total credit of Nineteen 
Thousand Seven Hundred and Fifty-seven Dollars and 
Seven Cents ($19,757.07); that the said Potomac Builders 
Supply Company promised to pay for the cement delivered 
to it the said sum of Twenty-seven Thousand Five Hundred 
and Forty-nine Dollars and Fifty-seven Cents ($27,549.57) 
less the deductions hereinbefore specified; that although 
often demanded no part of said sum, except as hereinbefore 
indicated, has been paid to the said North American Ce¬ 
ment Corporation; that there is now due and owing to the 
North American Cement Corporation for said cement the 
sum of Seven Thousand Seven Hundred and Ninety-two 
Dollars and Fifty Cents ($7,792.50), with interest thereon 
from March 26, 1934. 

6. That the North American Cement Corporation deliv¬ 
ered all of said cement to said Lake Stone Company, which 
was then engaged in the performance of the aforementioned 
and described contract between it and the District of Co¬ 
lumbia, and said cement was used in the prosecution of the 
work provided for in said contract between Lake Stone 
Company and the District of Columbia. 

7. North American Cement Corporation attaches to this 
Declaration its Affidavit of Merit and Particulars of De¬ 
mand, which it prays be incorporated in and made a part 
of this Declaration. 

WHEREFORE, plaintiff prays judgment against the de¬ 
fendants in the sum of Seven Thousand Seven Hundred 
and Ninety-two Dollars and Fifty Cents ($7,792.50), with 
interest from March 26, 1934, together with the costs of 
this suit. 

DEAN HILL STANLEY 
Attorney for Use Plaintiff 
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A. 


6 


Particulars of Demand 


* * 

Date No. Bags 

1933 Security Cement 


July 


Aug. 


i 


5 

260 

6 

358.5 

7 

385 

8 

160 

10 

294 

11 

352 

12 

375.5 

13 

363.5 

14 

456 

15 

238 

17 

490.5 

18 

543 

19 

510 

20 

568 

21 

546 

22 

240 

24 

419 

25 

553 

27 

185 

28 

319 

29 

157 

31 

372 

1 

419 

2 

459 

3 

469 

4 

407 

5 

280 

7 

463 

8 

341 

9 

421 

10 

365 

11 

386 

12 

269 

15 

448 

16 

417 

17 

336 


* 

No. Bags 
Blue Streak 


39 


> 




•< 

i 


>4 


ft 


4 


« 
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Date 

No. Bags 

1933 

Security Cement 

Aug. 18 

312 

19 

167 

22 

112 

24 

393 

'25 

426 

26 

297 

28 

247 

29 

358 

30 

414 

Sept. 1 

350 

5 

233 

6 

263 

7 

249 

8 

273 

9 

190 

11 

317 

12 

255 

13 

296 

18 

260 

19 

283 

7 20 

236 

21 

392 

22 

337 

23 

137 

25 

256 

26 

65 

27 

237 

28 

283 

29 

271 

30 

130 

Oct. 2 

206 

3 

302 

4 

285 

5 

296 

6 

260 

7 

260 

14 

253 

16 

344 


No. Bags 
Blue Streak 
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Date 

No. Bags 

1933 

Security Cement 

Oct. 18 

288 

19 

479 

20 

427 

21 

392 

23 

110 

24 

479 

25 

658 

26 

247 

27 

457 

28 

190 

30 

121 

31 

209 

Nov. 2 

323 

3 

285 

4 

232 

6 

355 

7 

455 

8 

330 

9 

338 

10 

90 

11 

358 

13 

237 

15 

77 

18 

5 

23 

251 

24 

325 

25 

275 

27 

199 

28 

333 

29 

273 

Dec. 1 

48 

2 

223 

4 

312 

6 

396 

5 

353 

7 

422 

8 

422 

18 

287 


No. Bags 
Blue Streak 


257 
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Date 

No. Bags 

No. B< 

1933 

Security Cement 

Blue St 

Dec. 19 

398 


21 

438 


22 

333 


23 

188 


8 1934 

Jan. 2 

114 


3 

293 


4 

329 


6 

305 


8 

302 


9 

168 

95 

10 

245 

13 

11 

359 


12 

310 


13 

138 


15 

0 

370 

16 

389 


17 

408 


19 

368 


20 

287 


22 

205 


23 

525 

58 

25 

361 


26 

294 


27 

266 


Feb. 1 

121 


23 

23 

19 

Mar. 5 

75 


6 

209 


7 

267 

19 

13 

239 


14 

290 


15 

191 


16 

297 

46 

17 

466 


19 

366 


21 

362 


22 

395 
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Date 

No. Bags 


No. Bags 

1933 Security Cement 

Blue Streak 

Mar. 23 

162 



26 

316 



Total Bags 

45,933 


956 

Total Barrels 

11,483% 


239 

11,48314 Bbls. Cement 


@ 2.34 

— $26,870.81 

239 “ Blue Streak 

@ 2.84 

— 678.76 

Total 



— $27,549.57 

Less Freight 

— 

$ 4,776.96 


Less Bags Returned 

— 

3,314.16 


Less Cash Discount 

— 

631.89 


Less Cash Received 

— 

11,034.06 

19,757.07 

Balance Due — 


$ 7,792.50 


With interest from March 26, 1934, and costs. 

DEAN HILL STANLEY 
Attorney for Use Plaintiff 

9 Demurrer of Defendant United States Casualty 
i Company to Declaration 

Filed November 1 1935 

# • • 

The defendant United States Casualty Company says 
that the declaration herein filed is bad in substance. 

i NOTE. Among the matters intended to be argued in 
support of the foregoing demurrer, are the following: 

1. It does not appear by said declaration that the plain¬ 
tiff is within the class of persons entitled to maintain this 
action. 

2. That said declaration does not state the date upon 
which final settlement was made under the contract re¬ 
ferred to in said declaration. 

3. That it does not appear by said declaration that no¬ 
tice and publication has been had as required by law. 

i 4. And other matters apparent on the face of said dec¬ 
laration. 

LAWRENCE KOENIGSBERGER 
! SIMON, KOENIGSBERGER & 

YOUNG 

Attorneys for said Defendant 
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Memorandum 

NOVEMBER 11-1935. 

Demurrer of defendant United States Casualty Company 
—overruled. 


10 Pleas of the Defendant United States Casualty 

Company . 

Filed November 26 1935 

# • * 

1. Comes now the defendant United States Casualty 
Company, by its attorneys, and, for a plea to the Declara¬ 
tion in the above-entitled cause filed, denies that all the 
obligations specified in said contract were performed to 
the satisfaction of the District of Columbia less than one 
year prior to the date of the commencement of said action, 
and denies that said contract was completed and final set¬ 
tlement thereof was made by the District of Columbia less 
than one year prior to the date of the commencement of 
said action. 

2. And, for further plea to said Declaration, the said de¬ 
fendant says that the said plaintiff its cause of action ought 
not to have or maintain, for that the contract referred to 
in said Declaration was completely performed and final 
settlement thereof was had more than one year prior to 
the commencement of this action. 

3. And, for further plea to said Declaration, the said de¬ 
fendant says that the plaintiff its cause of action ought not 
to have or maintain, for that the contract referred to in said 
Declaration was completely performed and final settlement 
thereof was had more than one year prior to the commence¬ 
ment of this action, to wit, during the month of July, 1934. 

4. And, for further plea to said Declaration, the said de¬ 
fendant says that it has no knowledge or information suffi¬ 
cient to form a belief as to the allegations contained in 
Paragraph 5 of said Declaration in respect of the cement 

alleged in said Paragraph to have been sold by the 

11 plaintiff to the said Potomac Builders Supply Com¬ 
pany, or as to the allegations contained in said para¬ 
graph as to payments and credits. 
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5. And, for further plea to said Declaration, the said de¬ 
fendant says that it has no knowledge or information suffi¬ 
cient to form a belief as to the allegation contained in Para¬ 
graph 6 of said Declaration that said cement was used in 
the prosecution of the work provided for in said contract 
between said Lake Stone Company and said District of Co¬ 
lumbia. 

! SIMON, KOENIGSBERGER & 

YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for said Defendant. 


12 Joinder in Issue 

! Filed December 5 1935 

# * # 

The plaintiff, District of Columbia to the Use of North 
American Cement Corporation, joins issue upon the first, 
second, third, fourth and fifth pleas of the defendant, 
United States Casualty Company. 

DEAN HILL STANLEY 
I Attorney for Plaintiff 


Waiver of Trial by Jury. 

Filed December 13 1937 

* • • 


i Come now the attorney for the plaintiff and the attorney 
for the defendant, United States Casualty Company, and 
waive a trial by jury in the above entitled cause, and con¬ 
sent that the cause may be tried and determined by the 
Court without the intervention of a jury. 

! DEAN HILL STANLEY 

Attorney for Plaintiff 

LAWRENCE KOENIGSBERGER 
Attorney for Defendant, 

United States Casualty Company 
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Motion to Amend Declaration. 

Filed December 13 1937 

* # • 

Comes now the plaintiff herein, District of Columbia to 
the Use of North American Cement Corporation, and moves 
that permission be granted to the said plaintiff to amend 
Paragraph 5 of the Declaration, so that the allegations 
thereof may conform to the proof adduced in the cause, 
and so that the said allegations of said paragraph 
13 will read as hereinafter set forth, and that the 
prayer of the Declaration and the Particulars of De¬ 
mand may be amended as hereinafter indicated, to wit: 

5. That between July 5, 1933, and March 26, 1934, during 
which time the defendant, Lake Stone Company, was en¬ 
gaged in performing work and supplying material under 
the terms of the contract referred to in Paragraph 2 here¬ 
of, the use-plaintiff, North American Cement Corporation, 
furnished, supplied and delivered to the said defendant, 
Lake Stone Company, for use in the construction of the 
work provided for in said contract, and for use in the prose¬ 
cution of the work provided for in said contract, 11,483^4 
barrels (45,933 bags) of North American Cement Corpo¬ 
ration’s brand of cement known as “Security” cement, and 
239 barrels (956 bags) of North American Cement Corpo¬ 
ration’s brand of cement known as “Blue Streak” cement; 
that the said defendant, Lake Stone Company, used all of 
said cement in the prosecution and construction of the pub¬ 
lic work provided for in said contract; that of the said 
ll f 48SV4 barrels of said “Security” cement and 239 barrels 
of said “Blue Streak” cement shipped and delivered to the 
defendant, Lake Stone Company, as aforesaid, 7,280 1 /£ bar¬ 
rels of said “Security” cement and 19.75 barrels of said 
“Blue Streak” cement, which was the amount of said ce¬ 
ment shipped and delivered, as aforesaid, between July 5, 
1933, and November 6, 1933, payment was made therefor; 
that the remaining amount of the aforesaid total number 
of barrels shipped and delivered to defendant, Lake Stone 
Company, to wit, 4,202 % barrels of said “Security” ce¬ 
ment and 219 1 / 4 barrels of said “Blue Streak” cement, was 
shipped and delivered to Lake Stone Company between No- 
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vember 6, 1933, and March 26, 1934, for the purposes here¬ 
tofore alleged and used, as heretofore alleged, by Lake 
Stone Company; that payment has not been made by de¬ 
fendant, Lake Stone Company, or any other person, for the 
cement sold and supplied to it, as heretofore alleged, by 
the plaintiff between November 6, 1933, and March 
14 26, 1934, and used in the prosecution of said work, 

except the sum of $27.41, for which the defendants 
herein are entitled to credit; that the contract price for the 
said cement so sold and delivered to the said Lake Stone 
Company by the North American Cement Corporation and 
used as aforesaid between November 6,1933, and March 26, 
1934, was $1,941 per barrel for said “Security” cement, 
and $2,441 per barrel for said “Blue Streak” cement; that 
said amounts are the usual and reasonable charges for such 
cement; that there is now due and owing to the North 
American Cement Corporation for said cement sold and 
delivered by it as aforesaid, between November 6,1933, and 
March 26, 1934, the sum of $8,665.32, with interest thereon 
from September 28, 1934. 

That the prayer of the Declaration be amended so as to 
read as follows, to wit: 

WHEREFORE, plaintiff prays judgment against the de¬ 
fendants in the sum of $8,665.32, with interest from Sep¬ 
tember 28, 1934, together with the costs of this suit. 

That the Particulars of Demand filed with the Declara¬ 
tion may be amended as follows, to wit: 

On the last page of the Particulars of Demand strike out 
the following, to wit: 

“ 11,483J4 Bbls. Cement @ 2.34 — $26,870.81 

239 ” Blue Sreak @ 2.84 — 678.76 


Total 

Less Freight 
Less Bags Returned 
Less Cash Discount 
Less Cash Received 


— $27,549.57 

$ 4,776.96 
3,314.16 
631.89 

11,034.06 19,757.07 


Balance Due 


$ 7,792.50 


I 
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With interest from March 26, 1934, and costs.” 
and add in lieu of the said portions stricken out the follow¬ 
ing: 

11,483^4 Bbls. Cement @ 1.941 — $22,288.99 

239 ” Blue Streak @ 2.441 — 583.40 


Total for all cement furnished — $22,872.39 

15 Less cement paid for as follows: 

7280,5 Bbls. Security @ 1.941 — 14,131.45 
19.75 ” Blue Streak @ 2.441 — 48.21 

Cash — 27.41 14,207.07 


Balance Due — $ 8,665.32 

With interest from September 28,1934, and costs. 

DEAN HILL STANLEY 

Attorney for Use-Plaintiff, 
North American Cement Cor¬ 
poration. 


Memoranda 

December 13-1937. 

Leave to Amend Declaration—granted. 

December 14-1937. 

Pleas to Original Declaration to stand as pleas to Decla¬ 
ration as amended with leave to Defendant to file additional 
plea. 


' Additional Plea to Declaration as Amended. 

I Filed December 15 1937 

# * # 

6. Comes now the defendant United States Casualty Com¬ 
pany, a corporation, and, by leave of Court here for that 
k purpose first had and obtained, for further plea to the decla- 
( i ration filed in the above-entitled cause, as amended, says 
that the use plaintiff herein its action should not have or 
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maintain, for that the contract referred to in said declara¬ 
tion was completely performed and final settlement thereof 
was had more than one year prior to the amending of said 
declaration, to wit, during the month of July, 1934. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Defendant United 
States Casualty Company. 


16 Requests of Defendant United States Casualty 
i Company for Special Findings of Fact. 

Filed December 15 1937 

# * • 

The defendant United States Casualty Company requests 
the Court to make the following several findings of fact: 

1. The facts stipulated between the plaintiff and the said 
defendant, by their respective attorneys, herein filed on the 
13th day of December, 1937, are true. 

2. By letter dated March 27, 1934, from the defendant 
Lake Stone Company to the Board of Commissioners of the 
District of Columbia, the said Lake Stone Company advised 
said Commissioners that it was unable to complete the con¬ 
tract referred to in said stipulation and of wfiiich a copy is 
attached to said stipulation, and by said letter declared it¬ 
self in default because thereof. 

3. By letter dated March 27, 1934, from said Lake Stone 
Company to said Board of Commissioners, said Lake Stone 
Company requested and authorized the mailing of checks 
made payable to it under said contract, to said Lake Stone 
Company in care of the defendant United States Casualty 
Company. 

4. Except for said default there would have been due to 
said Lake Stone Company, on April 1,1934, the sum of $50,- 
08S.61 for work completed by said Lake Stone Company 
during the month of March, 1934. 

5. On or shortly prior to March 30, 1934, a determina¬ 
tion had been made by the office of the Engineer of Streets 
of the District of Columbia that, under the contract, 
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17 the work and labor furnished by the Lake Stone 

Company during March, 1934, was of the value of 

$5,088.61. The procedure in this regard had been that the 
Field Inspectors of the District of Columbia had made a 
physical inspection of the work and had made their re¬ 
ports thereof to the Accounting Office of the Engineer De¬ 
partment of the District of Columbia; the Cost Accountant 
of the Engineer Department had thereupon prepared a 
voucher, which had then been sent to the Engineer Com¬ 
puter for check up; the voucher had then been checked by 
the Engineer Computer and returned to the Accounting 
Office of the Engineer Department. 

6. Under date March 30, 1934, L. P. Robertson, Engineer 
of Streets of the District of Columbia, transmitted said let¬ 
ter to H. C. Whitehurst, Director of Highways of the Dis¬ 
trict of Columbia, together with an endorsement in which, 
among other things, he stated that there was due to said 
Lake Stone Company $5,088.61 for work performed under 
said contract during the month of March, 1934, and that the 
office of the said Engineer of Streets proposed to hold said 
amount in accordance with paragraph No. 62 of the specifi¬ 
cations forming a part of said contract; and recommended 
that the file be referred to the Corporation Counsel of the 
District of Columbia for advice as to the proper procedure 
to be taken by the office of the Engineer of Streets, and also 
as to furnishing of notice to the defendant United States 
Casualty Company; and under date March 31, 1934, said 
Director of Highways approved said recommendation and 
recommended a reference of the matter to said Corporation 
Counsel. 

7. Under date April 6, 1934, the Corporation Counsel of 

the District of Columbia addressed a memorandum 

18 to the Commissioners of the District of Columbia 

with reference to said default, in which among other 

things, he advised that the Commissioners might re-let the 
uncompleted part of the work or otherwise finish said con¬ 
tract, and that no further payment should be made to the 
defendant Lake Stone Company and that the said amount of 
$5,088.61 which would otherwise have been due to it for 
w T ork completed during the month of March, 1934, must be 
retained until the completion of the contract and a determi¬ 
nation made of the cost thereof. 
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8. Under date April 12,1934, the defendant United States 
Casualty Company addressed a letter to the Board of Com¬ 
missioners of the District of Columbia, in which it waived 
notice of said default, and, subject to the approval and con¬ 
sent of said Board of Commissioners, proposed to complete 
said contract according to the terms and conditions thereof, 
and proposed, in the performance of said work to employ 
a competent contractor, to be approved by said Board. In 
said letter said defendant further stated that it understood 
that payments for work thereafter to be performed would 
be made in the name of and directed to said United States 
Casualty Company and that the said sum of $5,088.61, rep¬ 
resenting work done by said Lake Stone Company during 
March, 1934, would be retained by the District of Columbia 
until the completion of the contract. 

9. By a contract bearing date April 13,1934, between said 
United States Casualty Company and Corson & Gruman 
Co., a corporation, said Corson & Gruman Co. agreed with 
said United States Casualty Company to complete the per¬ 
formance of said contract in accordance with the terms, pro¬ 
visions, conditions and agreements thereof, to the satisfac¬ 
tion of the District of Columbia. 

19 10. On April 16, 1934, the Board of Commissioners 

of the District of Columbia ordered that said con¬ 
tract between the District of Columbia and the Lake Stone 
Company be, and the same was, declared in default and said 
Board further ordered that the proposal of the defendant 
United States Casualty Company, surety on the bond of said 
Lake Stone Company, to complete said contract through the 
employment of a competent contractor to be approved by 
said Commissioners, be accepted; that for work so per¬ 
formed the said United States Casualty Company be paid 
by checks of the disbursing officer of the District of Colum¬ 
bia drawn to its order; and that the sum of $5,088.61 for 
work performed by the Lake Stone Company during the 
month of March, 1934, be retained pending satisfactory com¬ 
pletion of said contract. 

i 11. Said Corson & Gruman Co. proceeded with said work 
pursuant to said contract with the defendant United States 
Casualty Company, and the contract dated June 28, 1933, 
No. 11,648, between the defendant Lake Stone Company and 
the District of Columbia was completed and fully performed 
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by said Corson & Gruman Co., pursuant to its said contract 
with the defendant United States Casualty Company, on or 
prior to June 30, 1934. No labor or materials were furn¬ 
ished under said contract or under the contract between the 
United States Casualty Company and Corson & Gruman 
Co., after June 30, 1934. 

12. During the progress of the performance of said con¬ 
tract by said Corson & Gruman Co., vouchers were approved 
and payments were made to the defendant United States 
Casualty Company as follows: 

Voucher No. 38,785 dated May 14, 1934, for $2,561.37, 
check dated May 8, 1934. 

Voucher No. 43,792 dated June 1, 1934, for $6,726.17, 
check dated June 12, 1934. 

20 Voucher No. 76,208, dated July 2, 1934, for 
$1,656.65, check dated January 30, 1935. 

Each of these vouchers covered work done and materials 
furnished by Corson & Gruman Co., during the preceding 
period, at the rates provided in the contract dated June 28, 

1933, between Lake Stone Company and the District of Co¬ 
lumbia, No. 11,648. 

Said voucher numbered 76,208 was sent to the defendant 
United States Casualty Company by the Principal Assis¬ 
tant Auditor of the District of Columbia on July 19, 1934, 
and when so sent bore the signature of L. P. Robertson, 
Engineer of Streets of the District of Columbia. 

13. The check dated January 30, 1935, in payment of the 
amount shown on the final voucher No. 76,208, dated July 2, 

1934, was sent by the District of Columbia to the defendant 
United States Casualty Company on or about February 13, 

1935, 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for defendant United 
States Casualty Company 


Requests of Defendant United States Casualty Company 

for Rulings of Law. 

* # * 

The defendant United States Casualty Company requests 
the Court to make the following several rulings of law: 
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1 . 

The plaintiff is not entitled to recover in this action. 

2 . 

The date of final settlement of the contract was Julv 2, 
1934. 

3. 

This action cannot be maintained, because it was 
21 not commenced within one year after the perform¬ 
ance and final settlement of the contract. 

4 

The plaintiff is not entitled to recover more than the 
amount sued for in the declaration before its amendment. 

5 

Even if the plaintiff is entitled to recover, it is not entitled 
to interest as a matter of law, but the Court may award in¬ 
terest in its discretion from a date not earlier than the date 
upon which the amount sued for was liquidated. 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for defendant 
United States Casualty Company 


Request and Motion for Findings of Fact and Conclusions 

of Law. 

\ Filed December 15 1937 

# * * 

Comes now the plaintiff and requests and moves that the 
Court find, upon the pleadings, testimony and evidence pre¬ 
sented in this cause, the following facts, and establish the 
conclusions of law as indicated below, to wit: 

Findings of Fact. 

1. The use-plaintiff, North American Cement Corpora¬ 
tion, is and has been, since a time prior to June 1, 1933, a 
corporation organized and existing under the laws of the 
State of Delaware. 
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2. The defendant, United States Casualty Company, is 
and has been, since a time prior to June 1, 1933, a corpora¬ 
tion organized and existing under the laws of the State of 
New York. 

3. The defendant, Lake Stone Company, is and has 
22 been, since a time prior to June 1, 1933, a corpora¬ 
tion organized and existing under the laws of the Dis¬ 
trict of Columbia. 

4. That on or about the 28th day of June, 1933, defen¬ 
dant, Lake Stone Company, entered into a contract with 
the District of Columbia, whereby the said Lake Stone Com¬ 
pany agreed with the District of Columbia, in consideration 
of payments to be made by the District of Columbia there¬ 
for, and under the penalty expressed in a bond annexed to 
the contract, to furnish all necessary labor and materials, 
except as otherwise specifically provided in the said con¬ 
tract, and in a good, firm and substantial manner, in strict 
accordance with the special provisions and schedule of 
prices annexed to the said contract and the Standard 
Specifications of the District of Columbia, Department of 
Highways, for Pavements, Streets and Alley Improve¬ 
ments, Etc., issue of 1932, on file in the office of the Engineer 
Commissioner of the District of Columbia, make repairs to 
cement concrete roadway and alley pavements with cement 
concrete in such highways and alleys within the District of 
Columbia as might be directed by the Director of Highways 
of said District for the prices set opposite the several items 
of the said schedule of prices respectively. 

5. That concurrently with the execution of the aforesaid 
contract between the District of Columbia and the defen¬ 
dant, Lake Stone Company, said defendant, Lake Stone 
Company, and the said United States Casualty Company 
executed and delivered to the District of Columbia a bond, 
by which the said defendant, Lake Stone Company, as 
principal, and the said defendant, United States Casualty 
Company, as surety, were held and firmly bound unto the 
District of Columbia in the sum of $93,300.00 lawful money 
of the United States of America, to be paid to the said Dis¬ 
trict of Columbia, for which payment, well and truly to be 
made, the said principal and the said surety, and each of 
them, bound themselves and each of their heirs, executors, 
administrators, successors and assigns, jointly and 
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23 severally, the condition of said bond being that if 
the said Lake Stone Company should strictly and 

faithfully perform, to the satisfaction and acceptance of 
the Commissioners of the District of Columbia, the work to 
be done by it in accordance with the stipulations of the 
aforesaid contract and should save harmless from and in¬ 
demnify the District of Columbia of any and all claims, de¬ 
lays, suits, costs, charges, damages, counsel fees, judgments 
and decrees to which said District might be subjected on ac¬ 
count of any infringement of letters patent or copyrights 
by it at any time, or on account of any accident to persons, 
or damage to property or premises after the commencement 
of the work and prior to its completion and acceptance, and 
pay the same and would promptly make payments to all 
persons supplying it with labor and material in the prosecu¬ 
tion of the work provided for in said contract, and would in 
every respect fully comply with the provisions and require¬ 
ments of said contract, then the obligation of the said bond 
was to be void, otherwise to remain in full force and virtue. 

6. The defendant, Lake Stone Comx)any, a short time be¬ 
fore July 5,1933, entered upon the performance of said con¬ 
tract between it and the District of Columbia, and between 
the said time and the 27th day of March, 1934, furnished a 
large amount of labor and material in the prosecution of a 
large portion of the work required of it under the terms of 
said contract. 

7. That on March 27, 1934, defendant, Lake Stone Com¬ 
pany, failed to proceed with the remainder of the work re¬ 
quired of it under the terms of said contract and declared 
itself in default because of its inability to complete the work 
required of it under the said contract. 

8. Defendant, United States Casualty Company, with the 

consent and permission of the District of Columbia, 

24 completed the said work required by said contract to 
be completed, and all of the obligations specified in 

said contract were performed to the satisfaction of the Dis¬ 
trict of Columbia and the said contract was completed and 
final settlement thereunder made by the District of Colum¬ 
bia. 

9. Said contract between the defendant, Lake Stone Com¬ 
pany, and the District of Columbia was completely per¬ 
formed prior to March 22nd, 1935. 


D. C. TO THE USE OF NORTH AMERICAN CEMENT CORP. 23 

10. Final settlement of said contract was made on March 
22nd, 1935. 

11. That between July 5, 1933, and March 26, 1934, the 
use-plaintiff, North American Cement Corporation, fur¬ 
nished and supplied to the defendant, Lake Stone Company, 
for use in the prosecution of the work under said contract, 
11,483% barrels of North American Cement Corporation’s 
brand of cement known as “Security” cement, and 239 bar¬ 
rels of North American Cement Corporation’s brand of 
cement known as “Blue Streak” cement, and said Lake 
Stone Company used all of said cement in the prosecution of 
the work provided for in said contract. 

12. That payment was made to the use-plaintiff, North 
American Cement Corporation, for 7,280% barrels of said 
“Security” cement and 19.75 barrels of said “Blue Streak” 
cement, which was the amount of said cement furnished and 
supplied to the defendant, Lake Stone Company, by the 
use-plaintiff and used by the defendant, Lake Stone Com¬ 
pany, in the prosecution of the work under said contract 
between July 5, 1933, and November 6, 1933. 

13. That between November 6, 1933, and March 26, 1934, 
the use-plaintiff furnished and supplied to the defendant, 
Lake Stone Company, for use in the prosecution of its work 
under said contract, 4,202% barrels of “Security” cement 
and 219% barrels of “Blue Streak” cement, and the said 

Lake Stone Company used all of said cement in the 
25 prosecution of the work provided for in said con¬ 
tract. 

14. Payment has not been made to the use-plaintiff for 
any of the said 4,202% barrels of “Security” cement and 
219% barrels of “Blue Streak” cement by Lake Stone Com¬ 
pany or any other person, except the sum of $27.41, for 
which credit should be given. 

15. That the contract price for said cement supplied by 
the use-plaintiff and used as aforesaid between November 
6, 1933, and November 26, 1934, was $1,941 per barrel for 
said “Security” cement, and $2,441 per barrel for said 
“Blue Streak” cement; that said prices are the usual and 
reasonable charges for such cement. 

16. That there is due and owing to the use-plaintiff, 
North American Cement Corporation, for said 4,202% bar¬ 
rels of “Security” cement and 219% barrels of “Blue 
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Streak” cement, after allowing credits as aforesaid, the 
sum of $8,665.32. 

i 17. That the use-plaintiff made demand upon the defen¬ 
dant, United States Casualty Company, for the payment of 
said amount of $8,665.32 on September 28, 1934. 

Conclusions of Law. 

11. Said contract between the defendant, Lake Stone Com¬ 
pany, and the District of Columbia was completely per¬ 
formed prior to March 22nd, 1935. 

2. Final settlement of said contract between defendant, 
Lake Stone Company, and the District of Columbia was 
made on March 22nd, 1935. 

3. The plaintiff is entitled to recover from the defendant, 
United States Casualty Company, the sum of $8,665.32, with 
interest thereon from September 28, 1934, and judgment for 
the plaintiff against the defendant, United States Casualty 

Company, should be entered for said amount with 
26 costs. 

i Respectfully submitted, 

I DEAN HILL STANLEY 

i Attorney for North American 

Cement Corporation. 


Findings of Fact and Conclusions of Law. 

Filed June 9—1938 

# # * 

' The Court makes findings of fact and states conclusions 
of law herein as follows: 

Findings of Fact. 

! 1. The use-plaintiff, North American Cement Corpora¬ 
tion, is and has been, since a time prior to June 1, 1933, a 
corporation organized and existing under the laws of the 
State of Delaware. 

* 2. The defendant, United States Casualty Company, is 
and has been, since a time prior to June 1, 1933, a corpora¬ 
tion organized and existing under the laws of the State of 
New York. 
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3. The defendant, Lake Stone Company, is and has been, 
since a time prior to June 1, 1933, a corporation organized 
and existing under the laws of the District of Columbia. 

4. That on or about the 28th day of June, 1933, defen¬ 
dant, Lake Stone Company, entered into a contract with 
the District of Columbia, whereby the said Lake Stone 
Company agreed with the District of Columbia, in con¬ 
sideration of payments to be made by the District of Co¬ 
lumbia therefor, and under the penalty expressed in a 
bond annexed to the contract, to furnish all necessary 
labor and materials, except as otherwise specifically pro¬ 
vided in the said contract, and in a good, firm and substan¬ 
tial manner, in strict accordance with the special pro¬ 
visions and schedule of prices annexed to the said contract 
and the Standard Specifications of the District of Colum¬ 
bia, Department of Highways, for Pavements, 

27 Street and Alley Improvements, Etc., issue of 1932, 
on file in the office of the Engineer Commissioner 
of the District of Columbia, make repairs to cement con¬ 
crete roadway and alley pavements with cement concrete 
in such highways and alleys within the District of Colum¬ 
bia as might be directed by the Director of Highways of 
said District for the prices set opposite the several items 
of the said schedule of prices respectively. 

5. That concurrently with the execution of the aforesaid 
contract between the District of Columbia and the defen¬ 
dant, Lake Stone Company, said defendant, Lake Stone 
Company, and the said United States Casualty Company 
executed and delivered to the District of Columbia a bond, 
by which the said defendant, Lake Stone Company, as 
principal, and the said defendant, United States Casualty 
Company, as surety, were held and firmly bound unto the 
District of Columbia in the sum of $93,300.00 lawful money 
of the United States of America, to be paid to the said 
District of Columbia, for wfiiich payment, well and truly 
to be made, the said principal and the said surety, and each 
of them, bound themselves and each of their heirs, exe¬ 
cutors, administrators, successors and assigns, jointly and 
severally, the condition of said bond being that if the said 
Lake Stone Company should strictly and faithfully per¬ 
form, to the satisfaction and acceptance of the Commis¬ 
sioners of the District of Columbia, the work to be done 
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by it in accordance with the stipulations of the aforesaid 
contract and should save harmless from and indemnify the 
District of Columbia of any and all claims, delays, suits, 
costs, charges, damages, counsel fees, judgments and de¬ 
crees to which said District might be subjected on account 
of any infringement of letters patent or copyrights by it 
at any time, or on account of any accident to persons, or 
damage to property or premises after the commencement 
of the work and prior to its completion and acceptance, 
and pay the same and would promptly make pay- 
28 ments to all persons supplying it with labor and 
material in the prosecution of the work provided for 
in said contract, and would in every respect fully comply 
with the provisions and requirements of said contract, 
then the obligation of the said bond was to be void, other¬ 
wise to remain in full force and virtue. 

6. The defendant, Lake Stone Company, a short time be¬ 
fore July 5, 1933, entered upon the performance of said 
contract between it and the District of Columbia, and be¬ 
tween the said time and the 27th day of March, 1934, 
furnished a large amount of labor and material in the 
prosecution of a large portion of the work required of it 
under the terms of said contract. 

7. That on March 27, 1934, defendant, Lake Stone Com¬ 
pany, failed to proceed with the remainder of the work re¬ 
quired of it under the terms of said contract and declared 
itself in default because of its inability to complete the 
work required of it under the said contract. 

$. Defendant, United States Casualty Company, with 
the consent and permission of the District of Columbia, 
completed the said work required by said contract to be 
completed, and all of the obligations specified in said con¬ 
tract were performed to the satisfaction of the District of 
Columbia and the said contract was completed and final 
settlement thereunder made by the District of Columbia. 

9. Said contract between the defendant, Lake Stone 
Company, and the District of Columbia was completely 
performed prior to March 22, 1935. 

I, 0. Final settlement of said contract was made on March 
22, 1935. 

II. That between July 5, 1933, and March 26, 1934, the 
use-plaintiff, North American Cement Corporation, fur- 
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nished and supplied to the defendant, Lake Stone Com¬ 
pany, for use in the prosecution of the work under 

29 said contract, 11,483% barrels of North American 
Cement Corporation’s brand of cement known as 

“Security” cement, and 239 barrels of North American 
Cement Corporation’s brand of cement known as “Blue 
Streak” cement, and said Lake Stone Company used all of 
said cement in the prosecution of the work provided for in 
said contract. 

12. That payment was made to the use-plaintiff, North 
American Cement Corporation for 7,280%> barrels of said 
“Security” cement and 19.75 barrels of said “Blue 
Streak” cement, which was the amount of said cement 
furnished and supplied to the defendant, Lake Stone Com¬ 
pany, by the use-plaintiff and used by the defendant, Lake 
Stone Company, in the prosecution of the work under said 
contract between July 5, 1933, and November 6, 1933. 

13. That between November 6, 1933, and March 26, 1934, 
the use-plaintiff furnished and supplied to the defendant, 
Lake Stone Company, for use in the prosecution of its 
work under said contract, 4,202% barrels of “Security” 
cement and 219% barrels of “Blue Streak” cement, and 
the said Lake Stone Company used all of said cement in 
the prosecution of the work provided for in said contract. 

14. Payment has not been made to the use-plaintiff for 
any of the said 4,202% barrels of “Security” cement and 
219% barrels of “Blue Streak” cement by Lake Stone 
Company or any other person, except the sum of $27.41, 
for which credit should be given. 

15. That the contract price for said cement supplied by 
the use-plaintiff and used as aforesaid between November 
6, 1933, and November 26, 1934, was $1,941 per barrel for 
said cement; that said prices are the usual and reasonable 
charges for such cement. 

16. That there is due and owing to the use-plaintiff, 
North American Cement Corporation, for said 4,202% 

barrels of “Security” cement and 219%. barrels of 

30 “Blue Streak” cement, after allowing credits as 
aforesaid, the sum of $8,665.32. 

17. That the use-plaintiff made demand upon the defen¬ 
dant, United States Casualty Company, for the payment 
of said amount of $8,665.32 on September 28, 1934. 
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Conclusions of Law. 

1. Said contract between the defendant, Lake Stone 
Company, and the District of Columbia was completely 
performed prior to March 22, 1935. 

i 2. Final settlement of said contract between defendant, 
Lake Stone Company, and the District of Columbia was 
made on March 22, 1935. 

1 3. The plaintiff is entitled to recover from the de¬ 
fendant, United States Casualty Company, the sum of 
$8,665.32, 'with interest thereon from September 28, 1934, 
and judgment for the plaintiff against the defendant, 
United States Casualty Company, should be entered for 
said amount with costs. 

i 0 R LUHRING 

Justice 

June 9th, 1938. 

Exceptions of Defendant United States Casualty 

Company . 

i Filed June 9 - 1938 

• • * 

The defendant United States Casualty Company, a cor¬ 
poration, by its attorneys, hereby excepts to the following 
actions of the trial Court in the above-entitled cause: 

1. In overruling said defendant's motion for findings in 
its favor. 

1 2. In overruling said defendant's motion for judgment 
in its favor. 

31 3. In granting plaintiff’s motion for findings in 

its favor. 

4. In granting plaintiff’s motion for judgment in its 
favor 

5. In finding in Paragraph 10 of its Findings of Fact, 
that final settlement of the contract was made on March 
22, 1935, upon the ground that the evidence in the case is 
insufficient in law to justify said finding. 

6. In finding in Paragraph 17 of its Findings of Fact, 
that the use-plaintiff made demand upon the defendant 
United States Casualty Company, for the payment of 
$8,665.32 on September 28, 1934, upon the ground that the 
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evidence in the case is insufficient in law to justify said 
finding. 

7. In holding as a matter of law that final settlement of 
the contract between the defendant Lake Stone Company 
and the District of Columbia was made on March 22, 1935. 

8. In holding that the plaintiff is entitled to recover from 
the defendant United States Casualty Company the sum 
of $8,665.32, or any sum whatever. 

9. In holding that the plaintiff is entitled to interest 
from September 28, 1934. 

10. In refusing the requests of the defendant United 
States Casualty Company for rulings or conclusions of 
law. 

11. In directing judgment for the use-plaintiff. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant 
United States Casualty Company . 


32 District Court of the United States for the 

District of Columbia 

Wednesday, June 15, 1938. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

*• • • 

It appearing under rule of Court that judgment should 
now be entered on the finding of the Court in this cause, it 
is so ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant, United States Casualty Company, the sum of 
Eight Thousand Six Hundred Sixty-five Dollars and Thirty- 
two Cents ($8665.32) with interest thereon from Septem¬ 
ber 28, 1934, together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by its attor¬ 
neys of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a supersedeas bond is 
hereby fixed in the sum of Thirteen Thousand Dollars ($13,- 
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000.00), and a further undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 


Memorandum 

June 21-1938. 

Supersedeas Undertaking ($13,000.00) on appeal—ap¬ 
proved and filed. 


33 Assignment of Errors. 

Filed August 3-1938 

* • • 

1. The Court erred in overruling the demurrer to the 
declaration. 

2. The Court erred in admitting, over the objection and 
exception of the defendant, evidence that the plaintiff ship¬ 
ped cement and invoiced it to Lake Stone Company, as ap¬ 
pears by the Bill of Exceptions. 

3. The Court erred in admitting, over the objection and 
exception of the defendant, evidence as to dates of pay¬ 
ments made by the District of Columbia, as appears by the 
Bill of Exceptions. 

4. The Court erred in admitting, over the objection and 
exception of the defendant, Plaintiff’s Exhibit 28. 

5. The Court erred in admitting, over the objection and 
exception of the defendant, Plaintiff’s Exhibit 30. 

6. The Court erred in admitting, over the objection and 
exception of the defendant, Plaintiff’s Exhibit 31. 

7. The Court erred in admitting, over the objection and 
exception of the defendant, Plaintiff’s Exhibit 32. 

8. The Court erred in admitting, over the objection and 
exception of the defendant, Plaintiff’s Exhibit 33. 

9. The Court erred in admitting, over the objection and 
exception of the defendant, Plaintiff’s Exhibit 34. 

10. The Court erred in admitting, over the objection and 
exception of the defendant, Plaintiff’s Exhibit 35. 

11. The Court erred in admitting, over the objection and 
exception of the defendant, Plaintiff’s Exhibit 36. 
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12. The Court erred in admitting, over the objection and 
exception of the defendant, Plaintiff’s Exhibit 37. 

13. The Court erred in overruling the motion of the defen¬ 
dant that the Court make a finding and enter a judgment in 
favor of the defendant, as appears by the Bill of Exceptions. 

14. The Court erred in granting the plaintiff’s 
34 motion for a judgment in its favor. 

15. The Court erred in finding that final settlement 
of the contract was made on March 22,1935. 

16. The Court erred in finding that the plaintiff made a 
demand upon the defendant for the payment of $8,665.32 on 
September 26, 1934. 

17. The Court erred in holding as a matter of law that 
final settlement of the contract between the defendant Lake 
Stone Company and the District of Columbia was made on 
March 22, 1935. 

18. The Court erred in holding that the plaintiff is en¬ 
titled to recover from the defendant United States Casualty 
Company the sum of $8,665.32, or any sum whatsoever. 

19. The Court erred in holding that the plaintiff is en¬ 
titled to interest from September 28, 1934. 

20. The Court erred in refusing the requests of the defen¬ 
dant United States Casualty Company for rulings or con¬ 
clusions of law. 

21. The Court erred in entering judgment for the use 
plaintiff. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for Defendant United 
States Casualty Company. 


Service of the aforegoing assignment of errors and re- 
cept of copy thereof, acknowledged this 3rd day of August, 


1938. 


DEAN HILL STANLEY 


By G. L. B. 

A ttorney for Use Plaintiff. 
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35 District Court of the United States for the 
I District of Columbia 

Wednesday, August 3, 1938. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

# • # 

Come now the parties hereto by the respective attorneys 
of record, and thereupon, the defandant, United States Cas¬ 
ualty Company by its attorneys submits to the Court its 
Bill of Exceptions taken at the trial of this cause and prays 
that the same be signed and made of record, nunc pro tunc, 
which is hereby accordingly done. 


Designation of Record on Appeal. 

Filed June 23 1938 

* • • 

The Clerk of the Court will kindly prepare transcript of 
record on appeal in the above-entitled cause, and will in¬ 
clude therein the folowing: 

1. Declaration (omitting affidavit of merit, but including 
particulars of demand). 

2. Demurrer of defendant United States Casualty Com¬ 
pany. 

3. Memorandum: Demurrer overruled. 

4. Pleas of United States Casualty Company. 

5. Joiner of issue. 

6. Waiver of jury trial. 

7. Memorandum: Leave granted plaintiff to amend dec¬ 
laration. 

8. Amendment to declaration. 

9. Memorandum: Order that pleas to original 
36 declaration stand to amended declaration, with leave 
to file additional plea. 

i 10. Additional plea to amended declaration. 

11. Request of defendant United States Casualty Com¬ 
pany for special findings of fact and conclusions of law. 

12. Request of North American Cement Corporation for 
special findings of fact and conclusions of law. 
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13. Findings of fact and conclusions of law. 

14. Exceptions of defendant United States Casualty Com¬ 
pany. 

15. Memorandum: Judgment; appeal noted by defen¬ 
dant United States Casualty Company and order as to secur¬ 
ity on appeal. 

16. Memorandum: Undertaking on appeal to act as super¬ 
sedeas approved and filed. 

17. Assignment of errors. 

18. Bill of Exceptions. 

19. Memorandum: Bill of exceptions signed, sealed and 
made part of record. 

20. This designation. 

SIMON, KOENIGSBERGER & YOUNG 

LAWRENCE KOENIGSBERGER 
Attorneys for United States Cas¬ 
ualty Company. 

Service of the aforegoing designation of record and re¬ 
ceipt of copy thereof acknowledged this 22nd day of June, 
1938. 

DEAN HILL STANLEY 
Attorney for Use Plaintiff . 


37 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 36, both inclusive, 
to be a true and correct transcript of the record according to 
directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 86358 at Law, wherein Dis¬ 
trict of Columbia to the use of North American Cement Cor¬ 
poration is Plaintiff and Lake Stone Company, a corpora¬ 
tion, and United States Casualty Company are Defendants, 
as the same remains upon the files and of record in said 
Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 28th day of September, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

38 Endorsed: Submitted & Signed 8/3/38 Luhring J. 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Sep 29 1938 Joseph W. Stewart, 
Clerk 

In the District Court of the United States for the 
District of Columbia 

At Law No. 86,358. 

District of Columbia, to the Use of North American 
Cement Company, Plaintiff , 

vs. 

Lake Stone Company, a corporation, et al., Defendant. 

Bill of Exceptions. 

BE IT REMEMBERED That the above-entitled cause 
came on for trial on the issues joined by the use plaintiff and 
the defendant United States Casualty Company, before Mr. 
Justice Luhring without a jury, trial by jury having been 
waived by both of said parties. 

Dean Hill Stanley, Esquire, appeared on behalf of the 
use plaintiff hereinafter referred to as the plaintiff, and 
Lawrence Koenigsberger, Esquire, appeared on behalf of 
the defendant United States Casualty Company, hereinafter 
referred to as the defendant. 

And thereupon to sustain the issues on its part joined the 
plaintiff offered, and there was received in evidence a stip¬ 
ulation as to certain facts, together with certain exhibits at¬ 
tached thereto, which was marked “Plaintiff’s Exhibit 1”, 
and which, omitting the caption thereof, is as follows: 

In the above-entitled cause, North American Cement Cor¬ 
poration, the use-plaintiff (herein referred to for conveni¬ 
ence as the plaintiff), by its attorneys, and United States 
Casualty Company, defendant, by its attorneys, hereby 
agree that for the purposes of the trial the following facts 
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are admitted to be true, with the understanding, however, 
that either party reserves the right to object to the admissi¬ 
bility of any of the facts herein agreed to, but it is stipu¬ 
lated by the parties hereto that, as to any of the facts herein 
stipulated, no objection will be made as to their admissibil¬ 
ity on the ground that the same or any of them have not been 
proved by legally competent evidence. It is further under¬ 
stood that either of the parties may introduce at the trial 
evidence of any additional material or relevant facts not in¬ 
consistent with the facts herein stated. The follow- 
39 ing facts are, therefore, admitted to be true, subject 
to the above reservations: 

1. That North American Cement Corporation is and was, 
at all times mentioned herein or in the declaration filed in 
this cause, a corporation organized and existing under the 
la\vs of the State of Delaware. 

2. That United States Casualty Company is and was, at 
all times mentioned herein or in the declaration filed in this 
cause, a corporation organized and existing under the laws 
of the State of New York. 

3. That Lake Stone Company is and was, at all times men¬ 
tioned herein or in the declaration filed in this cause, a cor¬ 
poration organized and existing under the laws of the Dis¬ 
trict of Columbia. 

4. On or about the 28th day of June, 1933, the defendant, 
Lake Stone Company, and the District of Columbia entered 
into a written contract, a copy of which is attached hereto as 
Exhibit “A” and incorporated herein and made a part 
hereof. 

5. On or about the 22nd Day of June, 1933, the defendant, 
Lake Stone Company, as principal, and the defendant, 
United States Casualty Company, as surety, executed and 
delivered to the District of Columbia a certain bond, a copy 
of w r hich is attached hereto as Exhibit “B” and incorpor¬ 
ated herein and made a part hereof. Said bond is the bond 
mentioned and referred to in the aforesaid contract, at¬ 
tached hereto as Exhibit “A”, and the contract mentioned 
and referred to in said bond is the contract incorporated 
herein as Exhibit “ A”. 

6. The defendant, Lake Stone Company, entered upon the 
performance of said contract between it and the District of 
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Columbia, and furnished a large amount of labor and ma¬ 
terial in the prosecution of a large portion of the work re¬ 
quired of it under the terms of the said contract; that before 
the completion of the work required under said contract, 
said Lake Stone Company failed to continue and complete 
the said work, and thereafter the defendant United States 
Casualty Company, with the consent and permission of the 
District of Columbia, caused the said work required by said 
contract to be completed; that thereafter all the labor and 
material required, and all the obligations specified in said 
contract were performed to the satisfaction of the District 
of Columbia and said contract was completed and final 
settlement thereunder made bv the District of Columbia. 

m 

7. Beginning on or about July 5, 1933, a short time 
40 after work was commenced under the contract, a copy 
of which is attached hereto as Exhibit “A”, the use 
plaintiff, North American Cement Corporation, sold to 
Potomac Builders Supply Company for re-sale to the defen¬ 
dant, Lake Stone Company, various amounts of cement, 
which cement was shipped by North American Cement Com¬ 
pany to said Lake Stone Company, under bills of lading to 
Lake Stone Company, and received by Lake Stone Com¬ 
pany. Said various amounts of cement were used by Lake 
Stone Company in the prosecution of the work under said 
contract. Said sales and deliveries continued until on or 
about August 8, 1933. On the account of Potomac Builders 
Supply Company, on the books of North American Cement 
Corporation, there were, on August 8,1933, credits equal to 
the charges for said cement. 

8. Beginning on or about August 8, 1933, and continuing 
until on or about March 26, 1934, additional quantities of 
cement for use in the prosecution of the work under said 
contract, Exhibit “ A” herein, were by the said North Amer¬ 
ican Cement Corporation sold and shipped to Lake Stone 
Company under bills of lading to Lake Stone Company, and 
received by Lake Stone Company. Said cement was invoiced 
to Lake Stone Company, and, with the consent of Lake 
Stone Company, was charged to Lake Stone Company on 
the books of North American Cement Corporation. 

9. The credits to the account of Lake Stone Company on 
the books of North American Cement Corporation, pertain¬ 
ing to the sale and delivery of said cement, equal the charges 
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on said books as of November 6, 1933, with a surplus of 
credit in addition of $27.41. 

10. That between July 5,1933, and March 26,1934, during 
which time the defendant, Lake Stone Company, was en¬ 
gaged in performing work and supplying material under the 
terms of said contract, North American Cement Corpora¬ 
tion furnished and supplied and delivered to the defendant, 
Lake Stone Company, as set forth in Paragraphs 7 and 8 
hereof, for use in the construction of the work provided for 
in said contract, and for use in the prosecution of the work 
provided for in said contract, a total of 11,483% barrels 
(45,933 bags) of North American Cement Corporation’s 
brand of cement known as “Security” cement, and 239 bar¬ 
rels (956 bags) of North American Cement Corporation’s 
brand of cement known as “Blue Streak” cement. 

41 11. That the defendant, Lake Stone Company, used 

all of said cement in the prosecution and construction 
of the public work provided for in said contract, Ex¬ 
hibit “A”. 

12. That North American Cement Corporation sold and 
delivered, between November 6, 1933, and March 26, 1934, 
to the defendant, Lake Stone Company, for use in the con¬ 
struction of the public work provided for in said contract, 
and for use in the prosecution of the work provided for in 
said contract, 4,202% barrels (16,811 bags) of “Security” 
cement, and 219% barrels (877 bags) of “Blue Streak” 
cement, all of which cement so sold and delivered to Lake 
Stone Company between November 6, 1933, and March 26, 
1934, was used by said Lake Stone Company in the prosecu¬ 
tion of the work provided for in said contract, Exhibit “A”; 
that said cement is a part of the cement referred to in Para¬ 
graph 10 hereof; that payment has not been made by the 
defendant, Lake Stone Company, or by any other person, 
for the cement supplied by the plaintiff between November 
6, 1933, and March 26, 1934, and used in the prosecution of 
said work, except the sum of $27.41, for which credit is al¬ 
lowed as hereinafter stated. 

13. That the contract price for the said cement supplied 
by the North American Cement Corporation and used as 
aforesaid between November 6, 1933, and March 26, 1934, 
was $1,941 per barrel for the said “Security” cement, and 
$2,441 per barrel for the “Blue Streak” cement; that said 
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amounts are the usual and reasonable charges for such 
cement. 

14. That the aforesaid cement sold and delivered to Lake 
Stone Company by North American Cement Corporation 
between November 6,1933, and March 26,1934, and used by 
said Lake Stone Company in the prosecution of the work 
provided for in said contract, Exhibit “A”, is of the value, 
in accordance with the aforesaid contract price and after 
allowing a credit of $27.41, of $8,665.32, no part of which 
has been paid by any person. By reason of the fact that the 
declaration filed in this case claims only the sum of $7,792.50, 
the defendant reserves the right to contend that, although 
admitting that said sum of $8,665.32 remains unpaid, such 
fact cannot be made the basis of any verdict or judgment 
for an amount in excess of said sum of $7,792.50; but said 
defendant concedes the admissibility of said fact in support 
of the claim of the plaintiff for an amount not exceeding said 
sum of $7,792.50. 

42 North American Cement Corporation, use-plaintiff 
, and United States Casualty Company, defendant, by 
their attorneys, have signed the foregoing statement of ad¬ 
mitted facts, with the reservations therein stated, this day 
of October, 1937. 

NORTH AMERICAN CEMENT CORPORATION, 

Use-Plaintiff 

by DEAN HILL STANLEY, 
Attorney. 

UNITED STATES CASUALTY COMPANY, 

Defendant. 

by LAWRENCE KOENIGSBERGER 
Attorney. 

The exhibits attached to said stipulation consisted of a 
certified copy of a certain contract marked “Plaintiff’s Ex¬ 
hibit 2,” in evidence and a certified copy of a certain bond 
given in connection therewith, marked “Plaintiff’s Exhibit 
3” in evidence, the material portions whereof are as follows: 
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Plaintiff’s Exhibit 2, 

(Exhibit “A” of stipulation) 

G. W. Pearson, 

Chairman, Contract Board, 
F. R. G. 


Recommended for approval: 


June 27,1933. 


I have compared this contract with the accepted proposal 
and the prices and quantities are correct. 


/s/ R. M. BRENNAN 
Chairman, Contract Board. 

/s/ W. N. HANDIBOE, 

Clerk, Contract Board , 


Approved: 

/s/ W. H. WAHLY 
Assistant Corporation Counsel 

E. D. No. 238748 • 

H. C. W. 

No. 11648. 


THIS CONTRACT 


Made and concluded this 28th day of June, in the year of 
our Lord, one thousand nine hundred and thirty-three —, by 
and between the District of Columbia, a municipal corpora¬ 
tion, of the first part, and Lake Stone Company, a corpora¬ 
tion, a corporation duly incorporated under the laws of the 
District of Columbia, with principal office at Washington, 
District of Columbia, of the second part. 

43 WITNESSETH, That the said party of the second 
part, for itself and its successors has agreed and by 
these presents does agree, with the said party of the first 
part, for the consideration hereinafter mentioned and con¬ 
tained, and under the penalty expressed in a bond hereunto 
annexed, to furnish all necessary labor and material except 
as otherwise herein provided, and in good, firm, and sub¬ 
stantial manner, in strict accordance with the special provi¬ 
sions and schedule of prices hereunto attached, and Stand¬ 
ard Specifications of the District of Columbia Department 
of Highways for Pavements, Street and Alley Improve- 
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ments, etc., issue of 1932, on file in the Office of the Engineer 
Commissioner of the District of Columbia, all of which are 
made parts of this contract, execute the following-described 
work, to-wit: 

Make repairs to cement concrete roadway and alley pave¬ 
ments with cement concrete in such highways and alleys 
within the District of Columbia as may be directed by the 
Director of Highways of said District, for the prices set op¬ 
posite the several items of said schedule of prices, respec¬ 
tively. 

AND IT IS FURTHER AGREED THAT the party of 
the second part shall receive payment for the performance 
of the aforesaid work by checks of the Disbursing Officer of 
the District of Columbia, in accordance with the provisions 
of paragraphs seventy-one and seventy-two of said Stand¬ 
ard Specifications. 

IN WITNESS WHEREOF, The Commissioners of the 
District of Columbia, appointed under the act of Congress 
entitled “An Act providing a permanent form of govern¬ 
ment for the District of Columbia, “approved June 11,1878, 
hiving first considered and approved the foregoing con¬ 
tract, sitting as a board, have directed the execution thereof 
in the name of said District of Columbia by their Secretary, 
who has hereunto set his hand and affixed the seal of the Dis¬ 
trict of Columbia hereto under authority of the act of Con¬ 
gress entitled “An Act to relieve the Commissioners of the 
District of Columbia of certain ministerial duties,” ap¬ 
proved February 11,1932; and Lake Stone Company, by its 
Viice President the party of the second part, has hereto set 
his hand and caused the seal of said corporation to be hereto 
affixed the dav and vear first hereinbefore written. 


DISTRICT OF COLUMBIA 

(Seal of District of Columbia) (a municipal corporation) 
(sealed) 

bv /s/ DANIEL E. GARGES, 
Secretary, B.oard of Commissioners. 

Witness— 


/s/ ETHEL LEIBSOHN 

44 LAKE STONE COMPANY 

/s/By J. W. WISNER, V. P. 

(Sealed) 
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Changes and interlineations herein were made prior to 
execution, and signed and sealed in presence of— 

/s/SAM KLEIN 

Attest: 

• /s/ A. B. CLAXTON 

Secretary. 

******** 

Special Provisions 

******** 

The Contractor has and does hereby agree: 

First: To do any extra work, not covered by the accom¬ 
panying schedule of prices, which may be ordered by the 
Engineer Commissioner and to accept as full compensation 
therefor such prices as may be agreed upon in writing by 
the Engineer Commissioner and the Contractor; or in case 
no agreement is made, to accept as full compensation the 
amount determined upon a “Force Account” basis as pro¬ 
vided in the specifications. 

Second: To Accept as full compensation the fixed prices 
for work as stated and described in the Special Provisions 
the character of which prohibits determining the quantity 
thereof. 

Third: Within ten (10) days from the date the prescribed 
contract and bond forms are presented to him for signature 
to execute the contract and to furnish the Commissioners of 
the District of Columbia a satisfactory performance Bond 
equal to the gross sum bid, guaranteeing faithful perform¬ 
ance of the work, prompt payment to all persons supplying 
labor and material and guaranteeing compliance with all 
other requirements set forth in the performance bond. 

Fourth: To begin the work on the date notified, and to 
prosecute said work in such a manner as to complete it on or 
before June 30, 1934. 

******** 

Plaintiff’s Exhibit 3, 

(Exhibit “B” of stipulation) 

Know All Men by These Presents 
THAT WE, Lake Stone Company, a corporation 
45 duly incorporated under the laws of the District of 
Columbia, with principal office at Washington, Dis- 
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trict of Columbia, as principal, and United States Casualty 
Company as surety are held and firmly bound unto the Dis¬ 
trict of Columbia in the sum of ninety-three thousand three 
hundred dollars ($93,300) lawful money of the United 
States of America, to be paid to the said District of Colum¬ 
bia, for which payment well and truly to be made, we and 
each of us do bind ourselves, and each of our heirs, execu¬ 
tors and administrators, successors and assigns, jointly and 
severally, firmly by these presents. 

i Sealed with our seal. Dated this 22nd day of June, A. D. 
one thousand, nine hundred and thirty-three. 

WHEREAS, The above bounder Lake Stone Company is 
the successful bidder for furnishing the District of Colum¬ 
bia all necessary labor and materials and for executing the 
following described work in a good, firm and substantial 
manner, and in strict accordance with the terms, conditions, 
and provisions of a contract hereto annexed, to wit: 

Making repairs to cement concrete roadway and alley 
pavements within the District of Columbia, as more fully 
set forth in said contract, and on the conditions and for the 
consideration in the foregoing contract mentioned and con¬ 
tained or referred to therein: 

NOW, THEREFORE, The conditions of the foregoing 
obligation are such that if the said Lake Stone Company 
shall strictly and faithfully perform, to the satisfaction and 
acceptance of the Commissioners of the District of Colum¬ 
bia, the work to be done by it, in accordance with the stipula¬ 
tions of said contract, and shall save harmless from, and in¬ 
demnify the District of Columbia from, any and all claims, 
delays, suits, costs, charges, damages, counsel fees, judg¬ 
ments and decrees to which said District may be subjected 
on account of any infringement of letters-patent or copy¬ 
rights by it at any time, or on account of any accident to 
persons, or damage to property or premises, after the com¬ 
mencement of the work, and prior to its completion and ac¬ 
ceptance, and pay the same, and will promptly make pay¬ 
ments to all persons supplying it with labor and material in 
the prosecution of the work provided for in said contract, 
and will in every respect fully comply with the provisions 
and requirements of said contract, then this obligation to be 
void; otherwise to remain in full force and virtue. 
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46 Signed and sealed in 
the presence of— 

/s/ Sam Klein 

LAKE STONE COMPANY 
By /s/ J. W. Wisner, 
Vice-Pres. 


M. H. DuBois 


A. B. Claxton, (sealed) 
Secretary 


(L.S.) 

(L.S.) 

(L.S.) 


UNITED STATES CASUALTY COMPANY 
By /s/ R. A. Wray, 

Atto rney-in-f act (seal) 

Approved by the Commissioners 
sitting as a Board: 

/s/ Daniel E. Garges Secretary, 

June 28,1933. 

And thereupon, further to maintain the issues on its part 
joined, the plaintiff produced certain witnesses, who, being 
each first duly sworn according to law, severally testified in 
substance as follows: 

Roy S. Adkins 

Direct Examination. 


I reside at 653 Richwood Avenue, Montclair, New Jersey. 
I am employed by the North American Cement Corporation 
in New York as general sales manager. During the entire 
year 1933 I was district sales manager of that corporation, 
located in Washington, D. C. 

Thereupon the defendant, by its attorney, conceded that 
the positions and employment of the witness were such that 
he had knowledge in regard to the facts about which he 
would testify. 

A short time prior to April 27, 1933, I learned that the 
District of Columbia had let to the Lake Stone Company a 
contract for the repair of pavements and street and alley 
improvements in the District of Columbia, and the plaintiff 
then contacted the president of the Lake Stone Company in 
an effort to get him to specify our cement to any dealer 
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from whom he decided to buy the cement. Mr. Wisner, the 
president of the Lake Stone Company was familiar with 
our policy in regard to selling cement. At that time we 
were not selling cement to contractors direct, as our policy 
provided that we distribute our cement through building 
supply dealers. Mr. Wisner said he would buy the 
47 cement for use under the contract through the Poto¬ 
mac Builders Supply Company, I then contacted Mr. 
Gulick, of the Potomac Builders Supply Company and as 
a result signed a contract with him. 

Thereupon the plaintiff, through its attorney, offered, and 
there was received in evidence, plaintiff’s Exhibit 4, the 
material portions whereof are as follows: 

Plaintiff’s Exhibit 4 

Specific Work — Special Quotations 

Dated At Baltimore, Md. 4/27/1933 

To Potomac Builders Supply Co. 

3233 K Street, N. W., 

Washington, D. C. 

Price 

Subject to all the terms, conditions and limitations on 
both sides hereof, we, as Seller, quote you, as Buyer, on 
Security Portland Cement in carloads. 

$2.34 per standard barrel in 4 cloth sacks (sacks return¬ 
able—see other side) 

$2.09 per standard barrel in 4 paper sacks. 

$1.89 per standard barrel in buck without package. 

i Place & Method of Delivery 

F. 0. B. Cars Georgetown, D. C. 

Should there be any decline in the market price for North 
American Cement below price named herein during the life 
of this contract, such decline shall apply to shipments here¬ 
under during such period as same may be in effect. 

Time and Rate of Delivery 

Deliveries by rail to be in carload lots. 

All shipments to be made according to requirements of 

the work prior to 7 / 1/34 but not in excess of (.) 

barrels in any calendar month. 
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Quantity 

This quotation covers the entire and actual quantity (not¬ 
withstanding it is estimated by Buyer at 15,000 barrels) 
which the Buyer shall furnish or use exclusively for the 
following described work: 

48 Description of Work Remarks 

For resale to Lake Stone Company to be used in repairing 
concrete roadways in the District of Columbia. This covers 
fiscal year’s requirements for the District of Columbia for 
patch work on streets as designated and on which bids were 
received April 26. 

Bag Freight Credit 

Seller will credit Buyer with freight charges prepaid on 
cloth sacks taken under this contract when same are re¬ 
turned empty to Seller’s nearest plant. Bags may be re¬ 
turned freight collect. 

Terms of Payment 

Net cash in thirty (30) days, ten cents (10c) per barrel 
discount if paid in full in fifteen (15) days from date of in¬ 
voice, providing there are no past due invoices. Payments 
to be made in cash funds at Seller’s office without any de¬ 
duction unless Buyer has Seller’s credit memorandum. 

Time Limit 

This quotation is void if not accepted by the Buyer within 
fifteen (15) days from date hereof. 

Acceptance 

This quotation is submitted in duplicate. If acceptable, 
Buyer will sign acceptance and return both copies to Seller, 
and when approved in writing by an Executive of Seller, it 
will constitute a contract. 
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Accepted May 9, 1933. 

We (I) hereby accept the 
price, terms and all the 
I conditions and limitations 
on both sides hereof and 
agree to take the cement 
herein specified. 

Potomac Builders Supply 
i Co. Buyer 

By Thos. S. Gulick, V. Pres. 


NORTH AMERICAN 
CEMENT CORPORATION 
Seller 

By V. J. Lawler 
Southern Sales Manager 

Approved May 12, 1933 

By Thomas J. Harte, 

Vice-President. 


The portions of the foregoing exhibit which are printed 
in italics were typed into the contract above referred to and 
the remainder thereof, with the exception of signatures 
thereto, was a printed form. 

After this contract (Plaintiff's Exhibit 4) was executed, 
my Company proceeded to make deliveries under it, begin¬ 
ning about July 5, 1933. Deliveries under this contract 
were made to Lake Stone Company. This cement 
49 was shipped to the Massaponax Sand & Gravel yard 
at 15th and H Streets, Northeast, but that Company 
had no interest in it. We were using their yard for con¬ 
venience. 

At the beginning this cement was invoiced to Potomac 
Builders Supply Company and North American Cement 
Corporation continued to invoice its cement to the Potomac 
Builders Supply Company until August 8, 1933. Prior to 
August 8, 1933, Mr. Gulick, Vice President of the Potomac 
Builders Supply Company talked to me about this contract 
and told me, what I already knew, that they were operating 
uhder a creditors committee, and the handling of this con¬ 
tract, that is, paying the freight and the handling of the 
contract in general, was taking too much of their working 
funds and he asked me if w’e could not arrange some way to 
transfer this contract to the Lake Stone Company whereby 
the Lake Stone Company would be invoiced and would pay 
us direct for the cement. After that conversation Mr. 
Gulick and I went to the Lake Stone Company and asked 
Mr. Wisner, President of the Lake Stone Company, whether 
it would be satisfactory to him to change this billing to the 
Lake Stone Company, and he agreed to do so. There was 
no written agreement made at that time. Mr. Gulick and 
Mr. Wisner agreed to it. 
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Thereafter we immediately started shipping the cement 
to the same yard and invoicing Lake Stone Company direct. 

Thereupon the defendant, by its attorneys, moved to 
strike out the testimony last above set forth, upon the 
ground that it was not within the confines of the declara¬ 
tion, which alleges that this cement was sold to the Potomac 
Builders Supply Company. 

Thereupon the plaintiff, by its attorney, stated that it in¬ 
tended to amend its declaration to conform to said evidence, 
and, upon the understanding that it would so amend its 
declaration, the Court overruled said motion, to which ac¬ 
tion of the Court the defendant, by its attorney, then and 
there duly noted an exception. 

As a matter of fact the Lake Stone Company thereafter 
made payments for that cement. 

I testified in this Court in the case of District of Columbia 
to the use of Massaponax Sand & Gravel Corporation, North 
American Cement Company, intervenor, vs. Roy D. Schle- 
gel and the Continental Casualty Company, At Law 
50 No. 84,842, which case was appealed to the United 
States Court of Appeals for the District of Colum¬ 
bia, and decided on May 10, 1937, being entitled in that 
Court Continental Casualty Company, a corporation, Ap¬ 
pellant vs. North American Cement Corporation, a corpo¬ 
ration, Intervenor, Appellee, No. 6843. [Said case is re¬ 
ported in 67 App. D. C. 234]. 

Exhibit 4 is the same contract which in my testimony in 
the other case I referred to as having been made between 
the North American Cement Corporation and the Potomac 
Builders Supply Company for the furnishing of cement to 
the Lake Stone Company for use on the Lake Stone Com¬ 
pany’s paving contract. 

Thereupon, without objection, the plaintiff offered, and 
there was received in evidence as Plaintiff’s Exhibit 5, the 
following: 
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Plaintiff’s Exhibit 5. 

Specific Work — Special Quotation. 

Dated at Baltimore, Md. 7/6/1933 

To Potomac Builders Supply Co., 

3233 K Street, N. W., 

Washington, D. C. 

Price 

i Subject to all the terms conditions and limitations on both 
sides hereof, we, as Seller, quote you, as Buyer, on North 
American Portland Cement in carloads. 

$2.34 per standard barrel in 4 cloth sacks (sacks return¬ 
able—see other side) 

2.09 per standard barred in 4 paper sacks 
1.89 per standard barrel in bulk without package. 

Place & Method of Delivery 

F. 0. B. Cars Washington, D. C. 

Time and Bate of Delivery 

Deliveries by rail to be in carload lots. 

All shipments to be made according to requirements of 

the work prior to 7/1/34 but not in excess of (.) 

barrels in any calendar month. 

51 Quantity 

This quotation covers the entire and actual quantity 
(notwithstanding it is estimated by Buyer at 6,000 barrels) 
which the Buyer shall furnish or use exclusive for the fol¬ 
lowing described work: 

Description of Work Remarks 

For resale to R. D. Schlegel, Bethesda, Maryland con¬ 
tractor for the construction of concrete sidewalks in Wash¬ 
ington — 22,000 sq. yds. 

j Bag Freight Credit 

Seller will credit Buyer with freight charges prepaid on 
cloth sacks taken under this contract when same are re- 
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turned empty to Seller’s nearest plant. Bags may be re¬ 
turned freight collect. 

Terms of Payment 

Net cash in thirty (30) days, ten cents (10^) per barrel 
discount if paid in full in fifteen (15) days from date of 
invoice, providing there are no past due invoices. Pay¬ 
ments to be made in cash funds at Seller’s office without 
any deduction unless Buyer has Seller’s credit mem¬ 
orandum. 

Time Limit 

This quotation is void if not accepted by the Buyer 
within fifteen (15) days from date hereof. 


Acceptance 

This quotation is submitted in duplicate. If acceptable, 
Buyer will sign acceptance and return both copies to Sel¬ 
ler, and when approved in writing by an Executive of 
Seller, it will constitute a contract. 


Accepted July 12, 1933 
We (I) hereby accept the 
price, terms and all the 
conditions and limitations 
on both sides hereof and 
agree to take the cement 
herein specified. 

Potomac Builders Supply 
Co. 

By. Thos. S. Gulick 


NORTH AMERICAN 
CEMENT CORPORATION 
Seller 

By V. J. Lawler 

Southern Sales Manager 

Approved July 15, 1933 

By Thomas J. Harte, 

Vice-President. 


The portions of the foregoing exhibit which are printed 
in italics were typed into the contract above referred to 
and the remainder thereof, with the exception of signatures 
thereto, was a printed form. 

At the time I had the discussion with Mr. Gulick and 
Mr. Wisner about which I testified, a like agreement was 
made in regard to Plaintiff’s Exhibit 5. No distinction 
was made by North American Cement Corporation 
52 in shipping this cement under Plaintiff’s Exhibits 
4 and 5 to the Lake Stone Company; the cement 
under Exhibit 5 was shipped to the Lake Stone Company. 
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Cross Examination. 

Up to August 8, 1933, this cement was billed to Potomac 
Builders Supply Company, and after that date it was 
billed to Lake Stone Company. The Potomac Builders 
Supply Company did not, to my knowledge, get a commis¬ 
sion or brokerage or profit of any kind on the shipments 
made after August 8, 1933. 

Thomas S. Gulick 

Direct Examination 

I reside at 4707 Connecticut Avenue and am connected 
with the Potomac Builders Supply Company at 3233 K 
Street. During the entire year 1933 I was Vice President 
of that company. I am familiar with Plaintiff’s Exhibit 4. 

Thereupon there was offered and received in evidence 
Plaintiff’s Exhibit No. 6, as follows: 

Plaintiff's Exhibit 6. 

Potomac Builders Supply Company 
3233 K Street, N. W. 

Washington, D. C. 

May 9th, 1933. 

Lake Stone Company, 

Bethesda, Maryland. 

Gentlemen:—Attention Mr. J. W. Wisner, Vice President: 

We will furnish you Portland or Blue Streak Cement, 
approximately 15,000 barrels for your work repairing 
roadways, for the life of the job, July 1st, 1933 to June 
30th, 1934, as follows— 

Portland Cement in Cloth, car load lots f. o. b. cars at 
$2.36 per bbl 

Portland Cement in Paper car load lots f. o. b. cars at 

2.11 per bbl 

Portland Cement in Bulk car load lots f. o. b. cars at 
1.91 per bbl 

Blue Streak Cement in Cloth, car load lots f. o. b. cars at 

3.11 per bbl 

Blue Streak Cement in Paper car load lots f. o. b. cars at 
2.86 per bbl 
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Blue Streak Cement in Bulk car load lots f. o. b. cars at 
2.66 per bbl 

The above prices are subject to a cash discount 
53 of l(ty per barrel for payment within fifteen days 
from date of invoice. 

If cement in cloth is used we will allow you a credit of 
10^ for each sack returned in good condition. 

Yours very truly 

Thos S. Gulick 
Vice President 

Approved contingent on award 

Lake Stone Company 
By J. W. Wisner V. P. 

The contract which is plaintiff’s exhibit 6 was entered 
into in order that Potomac Builders Supply Company 
might sell to Lake Stone Company the cement which 
Potomac Builders Supply Company had contracted to pur¬ 
chase from North American Cement Corporation. 

Nothing whatsoever was done by Potomac Builders 
Supply Company under Exhibit 6 after August 8, 1933. 
The arrangement as to which Mr. Adkins has testified was 
made at my suggestion and request. 

Cross Examination. 

After August 8, 1933, the cement was shipped directly 
to the Lake Stone people and Potomac were entirely out 
of it—in other words the contract was at an end on August 
8, 1933. 

Joseph C. Elbert 

Direct Examination 

I am computing engineer of the District of Columbia. 
My duties require me to check vouchers for contract work 
as to the amount that is due the contractor; to see that the 
multiplication is right and that the amount of cement used 
is correct, and that the contract has not been violated as 
to the major items. 

The procedure relative to the determination by the 
District whether or not it is getting everything it is en¬ 
titled to under a construction contract is as follows: 
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i A voucher for streets is made up in the form of a 
measurement sheet, and the engineer in charge of the work 
puts down the quantities, the concrete laid, and so forth, as 
he measures it up on the ground. When that voucher 
54 is made up by the engineer it comes down to me 
and I check it as to multiplication and as to the ma¬ 
terials used, and I likewise see that the major items in the 
contract have not been violated. The engineer measures 
the cement after it lias been laid, and the measurement 
sheet that he used is returned by that engineer, and his 
measurements as to quantity laid are entered on the 
measurement sheet. There was no measurement sheet 
made up for repair contracts; as to them, the inspector on 
the job sent in a daily report to the Accounting Office, and 
at the end of the month all those items, which were the 
concrete laid and curbs set, were made up in the form of a 
voucher, and that voucher comes to me and I check it as to 
multiplication, as to material used and as to the major 
items not being violated. 

! Q. The voucher is made up from these daily reports of 
the engineer on the job? A. Yes; the inspector. 

Q. To whom does he send those daily reports in the 
District Building? A. He sends them in to Mr. Lumpkin. 
! Q. What does Mr. Lumpkin do with those daily reports? 
A. His office force handles them on a piece of paper which 
they keep as a record, and when he enters them once, all 
those items are added up and then a voucher is made. 

Q. For payment? A. Yes; once a month. 

I am familiar with Plaintiff’s Exhibit 2. When Mr. 
Lumpkin makes up a voucher for payment it goes from 
him to me, and I check it as to multiplication, as to material 
used and as to the major items of the contract that are not 
violated, and I then return it to Mr. Lumpkin’s office. He 
enters the amount in his cost account book against the ap¬ 
propriation that the work is charged to and then forwards 
it to Mr. L. P. Robertson, the engineer of streets. If 
everything is 0. K. Mr. Robertson will sign it and send it 
to Captain Whitehurst. Mr. Robertson has to inspect the 
voucher before he signs it. After they go to Captain White¬ 
hurst he signs them, and after Captain Whitehurst has 
finished with them they go down to the Auditors office. 
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To summarize the procedure which I have described, as 
to contracts of the nature of Plaintiff’s Exhibit 2, the in¬ 
spector on the job where the concrete is laid 
55 measures the concrete that has been laid and re¬ 
ports his measurements on a daily report to the 

office of Mr. Lumpkin, the chief accountant; they make up 
there those daily reports and monthly statements as to the 
work done during the month, and that is included on the 

monthly voucher with the amount that they think is due 

for the work; then Mr. Lumpkin sends that voucher to 
me. Under the practice in the District a voucher for the 
Highways Department may not be paid without Mr. Rob¬ 
ertson’s or Captain Whitehurst’s signature. Captain 
Whitehurst is Director of Highways of the District. 

Thereupon the witness identified, and there was offered 
in evidence, Plaintiff’s Exhibit 7, as follows: 
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58 Jan. 22, 1935 

This is to certify that I have examined account of 
United States Casualty Co. as completing surety of the 
Lake Stone Contract No. 11648 with the District of Colum¬ 
bia and find that the U. S. Casualty Co. has completed said 
contract No. 11648 at the prices stated therein and that 
the District of Columbia has not paid the U. S. Casualty 
Co. as completing surety on said contract an amount in ex¬ 
cess of that stipulated in the contract of the Lake Stone Co. 
with the District of Columbia. 

Cost to U. S. Casualty Co. for completion of 
Lake Stone Contract No. 11648 with D. C. ... $11,863.05 

Cost to District of Columbia for completion of 
contract No. 11648 . 10,944.17 


Cost to U. S. Casualty Co. in excess of Lake 
Stone Contract as shown by itemized state¬ 
ments, receipts & affidavits submitted by U. S. 

Casualty Co. & verified by me. $918.88 


H. R. ISAACS 
Chief of Audit Section 
Auditors Office, D . C. 


Subscribed and sworn to before me this 22nd day of 
January 1935. 


ARTHUR G. COLE 


Notary Public, District of Columbia 


59 The procedure which I have described was in use 
during the years 1933, 1934 and 1935. 

I do not know the procedure in the Auditor’s office. In 
checking the voucher when it comes to me I have a copy of 
the contract before me. I make a check as to whether the 
correct amount of cement went into the job. Under the 
District’s specifications a certain mix of cement must be 
used and I check to ascertain whether, when the voucher 
comes to me, the contractor has put in the proper quantity 
of cement. I checked that voucher about April 2, 1934, as 
is evidenced by the notation, “0. K., J. C. E.,” on the sec¬ 
ond page. 

The Court. It was approved for payment when? 

The Witness. March 1,1935. 
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After I checked that voucher I returned it to Mr. Lump¬ 
kin and did not ever again see it. 

Q. According to the practice in that office is there any 
evidence on that voucher as to when those gentlemen signed 
that paper? A. Mr. Robertson’s is dated March 6, 1935, 
and Captain Whitehurst’s March 22, 1935. 

Q. Who approved this voucher for payment? A. Mr. 
Robertson and Captain Whitehurst. 

Q. When this voucher left you was this certificate dated 
January 22, 1935, and signed by H. R. Issacs, appended 
to it. A. No, sir. 

Thereupon the plaintiff, by its attorney, offered in evi¬ 
dence, as Plaintiff’s Exhibit 8, a check drawn by K. P. 
Wright, Deputy Disbursing Officer, D. C., on the Treasurer 
of the United States, dated March 22, 1935, for $5,088.61, 
payable to the order of Lake Stone Company, Inc., the check 
containing on its face the notation “Object for which 
wrawn: Highway Dept. DC.” It was countersigned by 
the Acting Auditor for the District of Columbia and rub¬ 
ber stamped by the Disbursing Officer of the District of 
Columbia. It was endorsed “Lake Stone Company, Inc., 
Garner N. Denmead, Attornev-in-fact. ” It bore several 
bank and clearing house endorsements, and it appears to 
have been paid on or about March 29, 1935. 

The defendant, by its attorneys, objected to said 
69 offer, upon the ground that it was irrelevant, as 
the date of payment had nothing to do with the date 
of settlement. 

The Court overruled said objection, to which action of 
the Court the defendant, by its attorneys, then and there 
duly noted an exception. 

The check was thereupon received in evidence. 

Thereupon there was offered and received in evidence 
Plaintiff’s Exhibit 9, as follows: 
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Plaintiff’s Exhibit 9 is a voucher showing work 
63 done by the Lake Stone Company for the month of 
February. I examined that voucher as is evidenced 
by my initials on the front page and on the second page. 

Plaintiff’s exhibit 9 was received over the objection and 
exception of the defendant, the objection being upon the 
ground that this was just a payment as they w T ent along 
and had no bearing on the date of final settlement. 

Thereupon the plaintiff, by its attorney, offered in evi¬ 
dence as Plaintiff’s Exhibit 10, a check drawn by K. P- 
Wright, Deputy Disbursing Officer, D. C., on the Treasurer 
of the United States, dated March 12,1934, for $277.72, pay¬ 
able to the order of Lakestone Co. the check containing on 
its face the notation “Object for which drawn: Var Appns 
DC.” It w r as countersigned by the Acting Auditor for the 
District of Columbia and rubber stamped by the Disburs¬ 
ing Officer of the District of Columbia. It was endorsed 
“Lakestone Co. Deposit Lake Stone Co., Inc.” It bore 
several bank and clearing house endorsements, and it ap¬ 
pears to have been paid on or about March 15, 1935. 

The defendant, by its attorneys, objected to said offer, 
upon the ground that it w T as irrelevant, as the date of pay¬ 
ment had nothing to do with the date of settlement. 

The Court overruled said objection, to which action of 
the Court the defendant, by its attorneys, then and there 
duly noted an exception. 

Thereupon there was offered and received in evidence 
Plaintiff’s Exhibit 11, as follows: 
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Plaintiff’s Exhibit 11 was received over the ob- 
66 jection and exception of the defendant, the objection 
being upon the ground that this was just a payment 
as they went along and had no bearing on the date of final 
settlement. 

Plaintiff’s Exhibit 11 represents a payment under the 
Lake Stone Contract. 

Thereupon the plaintiff, by its attorney, offered in evi¬ 
dence as Plaintiff’s Exhibit 12, a check drawn by J. R. 
Lusby, Disbursing Officer, D. C., on the Treasurer of the 
United States, dated May 8, 1934, for $2,561.37, payable to 
the order of “United States Casualty Co. Completing 
surety under contract # 11648 with Lake Stone Co.,” the 
check containing on its face the notation “Object for which 
drawn Var Appns DC”. It w’as countersigned by the Act¬ 
ing Auditor for the District of Columbia. It bore several 
bank and clearing house endorsements, and it appears to 
have been paid on or about May 28, 1934. 

The defendant, by its attorneys, objected to said offer, 
upon the ground that it was irrelevant, as the date of pay¬ 
ment had nothing to do with the date of settlement. 

The Court overruled said objection, to which action of 
the Court the defendant, by its attorney, then and there 
duly noted an exception. 

Thereupon there was offered and received in evidence 
Plaintiff’s Exhibit 13, as follows: 
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69 State of Maryland 
City of Baltimore 

At 227 St. Paul Street, in the city and state aforesaid, 
comes Boyd Nelson, who takes oath in due form of law and 
says that he is Vice-President of the United States Casualty 
Company, an organization incorporated under and by the 
virtue of the laws of the State of New York and doing busi¬ 
ness in the District of Columbia and elsewhere and that he 
is duly authorized to make the within affidavit. 

And Further says that the United States Casualty Com¬ 
pany is surety on a certain contract bond executed on be¬ 
half of the Lake Stone Company, Inc. and given to the 
Commissioners of the District of Columbia, guaranteeing 
the completion of a certain contract known as No. 11648, 
for the repairs to concrete streets and alleys in the District 
of Columbia and is, with the permission of the District 
Commissioners, completing the said contract on behalf of 
the aforesaid Lake Stone Company. 

The said deponent further says that the aforesaid United 
States Casualty Company has expended and disbursed in 
connection with work performed under the contract of the 
Lake Stone Company, Inc. amounts equal to or in excess 
of the amount claimed under voucher dated May 14 in the 
amount of $2561.37 and voucher dated June 1 in the amount 
of $6726.17. 

BOYD NELSON 

(Seal) Vice-President 

For and subscribed to before me this 8th day of June, 
A.D. 1934. 

DONALD A. GILLUM 

(Seal) Notary Public 

My commission expires the 6th day of May, 1935. 
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When I approved and initialed Plaintiff’s Exhibit 7 and 
passed it on to Mr. Lumpkin, that was the end of it so far 
as I was concerned and there was nothing further for me 
to do after that so far as that voucher is concerned. My 
initialing on that voucher was an indication that so 
74 far as my duties were concerned that amount of 
money was owing on this Lake Stone contract to 
the Lake Stone Company. That boucher was based on a 
square yard basis on the work done during the month of 
March, 1934. The work done prior to March, 1934 had 
been covered by other vouchers on or about the first day 
of each month. Those payments were in full for the 
month’s work. That $5,088 represented the amount for the 
last work that the Lake Stone Company ever did on that 
contract. The date “3-6-35” under Mr. Robertson’s signa¬ 
ture is in Mr. Robertson’s handwriting. I do not know 
when that date was put on there, except it is marked 
“3-6-35”. I do not know when the notation “Approved for 
payment March 1, 1935” was put on that voucher. I can¬ 
not account for the fact that the words, “Approved for pay¬ 
ment March 1, 1935” have been typewritten with a black 
ribbon whereas the balance of the typewritten portion of 
the voucher is with a blue ribbon. I never saw the voucher 
after that. The date March 6, 1935 stamped on that 
voucher indicates the date when Captain Whitehurst signed 
it. I do not know when. Mr. Wisner signed as vice-presi¬ 
dent of the Lake Stone Company. That signature was not 
on there when I initialed it. Mr. Lumpkin’s initials are 
written in red ink in the lower right-hand portion of the 
voucher. There are other initials on there in red ink, 
“F. D. C.” which stand for Franck Couch, who was super¬ 
intendent of cuts at that time. There is another set of 
initials there, “W. L.” which might be Mr. Lessick, the man 
who typewrote the voucher. I do not know whose are the 
initials “C. J. W.” 

Q. So that when that voucher was made up—I refer, 
now, to Exhibit No. 15—that contract was finished and com¬ 
pleted. Is that correct? 

A. Yes, sir. 

Mr. Stanley. I object to that. Whether or not it was fin¬ 
ished or completed is a question of law, and I do not think 
he can testify to it. 
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When I approved and initialed Plaintiff’s Exhibit 7 and 
passed it on to Mr. Lumpkin, that was the end of it so far 
as I was concerned and there was nothing further for me 
to do after that so far as that voucher is concerned. My 
initialing on that voucher was an indication that so 
74 far as my duties were concerned that amount of 
money was owing on this Lake Stone contract to 
the Lake Stone Company. That boucher was based on a 
square yard basis on the work done during the month of 
March, 1934. The work done prior to March, 1934 had 
been covered by other vouchers on or about the first day 
of each month. Those payments -were in full for the 
month’s work. That $5,088 represented the amount for the 
last work that the Lake Stone Company ever did on that 
coiitract. The date “3-6-35” under Mr. Robertson’s signa¬ 
ture is in Mr. Robertson’s handwriting. I do not know 
when that date was put on there, except it is marked 
“3-6-35”. I do not know when the notation “Approved for 
payment March 1, 1935” -was put on that voucher. I can¬ 
not account for the fact that the words, “Approved for pay¬ 
ment March 1, 1935” have been typewritten with a black 
ribbon whereas the balance of the typewritten portion of 
the voucher is with a blue ribbon. I never saw the voucher 
after that. The date March 6, 1935 stamped on that 
voucher indicates the date when Captain Whitehurst signed 
it. I do not know when. Mr. Wisner signed as vice-presi¬ 
dent of the Lake Stone Company. That signature was not 
on there when I initialed it. Mr. Lumpkin’s initials are 
written in red ink in the lower right-hand portion of the 
voucher. There are other initials on there in red ink, 
“F. D. C.” which stand for Franck Couch, who was super¬ 
intendent of cuts at that time. There is another set of 
initials there, “W. L.” which might be Mr. Lessick, the man 
who tvpewrote the voucher. I do not know whose are the 
initials “C. J. W.” 

Q. So that when that voucher was made up—I refer, 
now, to Exhibit Xo. 15—that contract was finished and com¬ 
pleted. Is that correct? 

A. Yes, sir. 

Mr. Stanley. I object to that. Whether or not it was fin¬ 
ished or completed is a question of law, and I do not think 
he can testify to it. 
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Mr. Koenigsberger. I will put it in a different way. 

The Court. That is a question that I have to decide. 

Mr. Stanley. I move that his answer be stricken. 

Mr. Koenigsberger. I have not finished asking the ques¬ 
tion. 

Mr. Stanley. I thought he answered. 

By Mr. Koenigsberger: 

Q. No further work was done under that contract after 
June 30th? A. No, sir. 

75 Q. And this represented payment for work done 
during June of 1934? A. Yes, sir. 

The work done by the United States Casualty Company 
between the date of the Lake Stone Company’s default and 
the month of June, 1934, had all been paid for in previous 
vouchers, and the work done by the Lake Stone Company 
prior to its default, on March 3, 1934, had all been the sub¬ 
ject of vouchers which had been approved by me on or be¬ 
fore April 2, 1934. 

Q. You do not know, or did not know at that time, 
whether the final voucher for $5,088 had been paid or not, 
did you? A. No, sir. 

Q. But it had been approved and was passed to you ? A. 
Yes, approved as to being correct. 

The amount of $73,618.86 represents the total for which 
compensation was payable on the contract, both to Lake 
Stone and to United States Casualty Company and was the 
full amount of work done under that contract. I do not 
know whether the $62,674.67 shown on the voucher to have 
been previously paid included the $5,088.61 which was the 
subject of the voucher dated March 31, 1934. (Plaintiff’s 
Exhibit 7). 

The voucher which is Plaintiff’s Exhibit 15, dated July 
2,1934 was approved by me about July 3 or 4, and I passed 
it on to Mr. Lumpkin and had no further transactions with 
it after that. The date July 2, 1934, under Mr. Robert¬ 
son’s signature indicates the time when he signed it. It did 
not have to be signed by Captain Whitehurst and was not 
signed by him. The signature of Mr. Robertson was suffi¬ 
cient without that of Captain Whitehurst. Mr. Robertson 
was the Acting Director of Highways. I do not know 
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whether his signature as Engineer of Streets would have 
been sufficient. There was no signature on this voucher 
(Plaintiff’s Exhibit 15) when I checked it. That was the 
last voucher so far as that contract was concerned, and 
there were no vouchers after that. 

Q. Is that what you call a final voucher, or a voucher for 
the final payment? A. That is the final payment, on com¬ 
pletion of that contract. 

Q. And after that voucher was approved, there 
76 were no further vouchers of any sort so far as that 

, contract was concerned? A. The one of March was 
still hanging fire. 

The voucher of March 31, 1934, (Plaintiff’s Exhibit 7) 
had passed through me, and there were no more vouchers 
prepared bv me after the one of July 2, 1934 (Plaintiff’s 
Exhibit 15)“. 

Q. Was it because this was a final voucher that it con¬ 
tained on its first page a statement of account, whereas 
these prior vouchers did not contain any such statement? 
When I say “statement of account” I mean a statement 
showing the total amount of the contract and the total 
amount of previous payments. A. I imagine that is on ac¬ 
count of the amount of money being split up to pay two 
different parties, one to the Lake Stone Company and one 
to ^he U. S. Casualty Company. Otherwise it is just for 
the total amount paid. 

Redirect Examination 

When a voucher had reached Mr. Robertson, if he were 
not satisfied with it he would refer it back to me for ex¬ 
planation as a matter of general practice in 1933, 1934 and 
1935. There have been instances in my experience when 
he has referred vouchers back to me with questions for in¬ 
formation, before he signed them. 

It does not follow from the fact that Plaintiff’s Exhibit 
15 was the last voucher approved by me that it was the last 
one that was paid. Exhibit 15 was not the last voucher 
approved by Mr. Robertson on this contract. The voucher 
dated March 1, 1934 (Plaintiff’s Exhibit 7) is the last 
voucher Mr. Robertson approved, and it was approved on 
March 6, 1935. 
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Recross Examination. 

Mr. Robertson did not ever send back to me for further 
explanation any voucher on a pavement repair job. 

Q. He would not ever bother with a comparatively small 
job like that, would he? A. Oh, yes. 

Q. And send it back to you for explanation. A. Yes. 

Q. But, in point of fact, he never did, did he? As 
77 a matter of fact, he never did send a pavement repair 
job voucher back to you for any reason, did he? A. 
No pavement repair job, no. 

Once in a while he would send a voucher back to me where 
we paved a street or alley or sidewalk. That is not a repair 
job. That is new work. 

Thereupon there were offered and received in evidence 
the following documents which had been produced by a 
clerk in the Record Office of the Engineering Department 
of the District of Columbia from the files of that Depart¬ 
ment, pursuant to a subpoena ducas tecum. 

Plaintiff’s Exhibit 17. 

Lake Stone Company, Inc. 1905 
Mar. 27, 1934. 

Received 
Mar. 28,1934 
Executive Office 
Commissioners D. C. 

Received 
Mar 29,1934 

Chief Clerk, Eng’r. Dept. 

Board of Commissioners, 

District of Columbia, 

District Building, 

Washington, D. C. 

Gentlemen: 

We wish to advise that we are unable to complete con¬ 
tract for repairs to concrete roadway and alley pavements, 
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etc., known as District of Columbia Contract No. 11,648, 
and hereby declare ourselves in default because of same. 

Very truly yours, 

LAKE STONE COMPANY, 

By J. W. WISNER, 

Vice Pres. 

jww ;sk 

Mar 29 1934 Chief Clerk, E. D. 

Contract date of completion: June 30, 1934. 

Bond written by United States Casualty Company. 
Amount of bond: $93,300.00 

78 Plaintiff’s Exhibit 18. 

Lake Stone Company, Inc. 1905. 

March 27, 1934. 

Board of Commissioners, 

District of Columbia, 

District Building, 

Washington, D. C. 

Gentlemen: 

In connection with contract for repairs of concrete road¬ 
way and alley pavements, known as District of Columbia 
contract No. 11648, we hereby request and authorize the 
mailing of checks made payable to the Lake Stone Com¬ 
pany to the Lake Stone Company, % U. S. Casualty Com¬ 
pany, 227 St. Paul St., Baltimore, Md. 

Very truly yours, 

i LAKE STONE COMPENY 

By J. W. WISNER, 

Vice Pres. 

jww ;sk | 

Mr. L. A. Robinson, V [This part handwritten] 

Surface Div j 

Plaintiff’s Exhibit 19. 

E. D. 238748-1 1st Endorsement March 30th 1934 

To Director of Highways :- 

Your attention is invited to the attached letter from the 
Lake Stone Company in which they declare that they are 
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unable to complete their contract (#11648) with the Dis¬ 
trict of Columbia for Repairs to Concrete Roadway and 
Alley Pavements. 

In accordance with Paragraph 62 of the Standard Speci¬ 
fications of the Department of Highways, the Commission¬ 
ers of the District of Columbia 4 ‘have full power and au¬ 
thority, without violating the contract, to take the prosecu¬ 
tion of the work out of the hands of the said contractor” and 
that they may enter into an agreement for the completion 
of the said contract or use such methods as in their opinion 
may be required for the completion of the contract. 
79 The face of the said contract amounts to 45,000 
square yards of cement concrete roadway and alley 
pavement and the Commissioners have the authority under 
the terms of the contract to increase or decrease this amount 
by twenty-five (25%) per cent. Increasing it 25% would 
make the total amount of 56,250 square yards. 

To date the Lake Stone Company has completed 32,874.46 
square yards, leaving a balance, based on the face of the 
contract plus 25%, of 23,375.54 square yards for completion. 

It is the desire of this office to let bids for the completion 
of the contract amounting to approximately 23,000 square 
yards, if such action is proper and satisfactory to the Com¬ 
missioners. 

Paragraph No. 62 of the Specifications further provides 
that “All costs and charges incurred by the department, to¬ 
gether with the cost of completing the work under contract, 
shall be deducted from any moneys due or which may be¬ 
come due said contractor. In case the expenses shall ex¬ 
ceed the sum which would have been payable under the con¬ 
tract, then the contractor and his surety shall be liable and 
shall pay to the District the amount of said excess.” 

There is an amount of $5088.61 due the Lake Stone Com¬ 
pany for work performed during the month of March and 
this office proposes to hold this amount in accordance with 
Paragraph No. 62 of the Specifications. However, under 
this same paragraph the surety company is also liable. 

It is therefore recommended that this file be referred to 
the Corporation Counsel for advice as to the proper pro¬ 
cedure to be taken by this office and also as to furnishing 
of notices to the Bonding Company. 
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This matter has been informally discussed between Mr. 

* 

Wahly of the Office of the Corporation Counsel and Mr. 
A. S. Fennell of this office. 

It is urgently requested that immediate action be taken 
as there is no other contract for this character of repair. 

L. P. ROBERTSON 

LPR/w Engineer of Streets 

'3/31/34 

Approved and rec reference to CC 

H. W. Whitehurst. 

[This part in handwriting] 

[Notation on side] Please expedite. 

80 It was stipulated that Plaintiff’s Exhibit 19 was 
attached to and was an endorsement on Exhibit 17 
In the files of the Engineering Department. 

Plaintiff’s Exhibit 20. 

Government of the District of Columbia 

Office of the Corporation Counsel. 

April 6, 1934. 

TO: The Commissioners. 

IN RE: Reference Engineer Department No. 238748-1 
(C. C. 0. No. 4S0.1—Lake Stone Co.) advising of default 
of ^aid Company under contract No. 11648 for repairs to 
concrete roadway and alley pavements. 

REPORT: Under date June 28, 1933 the Lake Stone Com¬ 
pany, Inc., entered into the contract referred to in caption 
which it was agreed should be completed on or before June 
30, 1934. Performance bond in the penalty of $93,300 with 
the United States Casualty Company as surety was filed at 
the time of the execution of said contract. By letter ad¬ 
dressed to the Board of Commissioners bearing date March 
27, 1934, the Lake Stone Company by J. W. W 7 isner, Vice 
President, advised that it was unable to complete its con¬ 
tract and therefore declared itself in default. 

In the report of the Engineer of Streets to the Director 
of Highways which has been referred to this office for an 
opinion as to the proper procedure to be followed in the 
premises, the question is raised, whether or not the Com- 
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missioners in reletting this work, may avail themselves of 
the right given them by Paragraph 6 of Special Provisions 
of the contract whereby the major item of work may be in¬ 
creased twenty-five (25%) per cent of the total named, con¬ 
sistent with Paragraph 26 of Standard Specifications for 
Pavements, etc. Item 3—R of the work required under this 
contract is declared to be a major item and consists of lay¬ 
ing 45000 square yards of pavement at $1.75 per square 
yard. 

We are of opinion that in reletting the work contracted 
to be done by the Lake Company the Commissioners may, 
if they elect so to do, include all of the provisions of the 
Lake contract inclusive of the agreement that the original 
major item 3 -R, of 45000 square yards of pavement, may 
be increased or decreased twenty-five (25%) per cent or 
they may determine in advance of readvertising the 
81 work that an increase of twenty-five (25% ) per cent 
over the face of the contract amount is desirable and 
request proposals on that basis. This would amount to 
23,375.54 square yards of pavement. 

As to the procedure to be followed in securing the com¬ 
pletion of this contract it is our opinion that notwithstand¬ 
ing the letter of the contractor corporation, formal notices 
of default in writing should be given to the contractor and 
its surety as provided by Paragraph 62 of the Standard 
Specifications. And after the expiration of ten (10) days 
and upon the written certificate of the engineer of the fact 
of such default; the service of notice; and the failure to 
comply therewith, the Commissioners may relet the uncom¬ 
pleted part of the work or otherwise finish the contract. 

No further payment should be made to this contractor 
and the amount of $5088.61 which otherwise would have 
been due the contractor for work completed during the 
month of March must be retained until the completion of 
the contract and a determination is made of the cost thereof. 

E. BARRETT PRETTYMAN, 

Corporation Counsel, D. C. 

WHW-HMW 

CCO-480.1—Lake Stone Co. 
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I Plaintiff’s Exhibit 21. 

Law Offices of 

Simon, Koenigsberger & Young, 

Suite 340 Woodward Bldg., 

Washington, D. C. 

April 12th, 1934. 

' Re: Contract No. 11648, 

District of Columbia— 

Lake Stone Company, Inc. 

Board of Commissioners 
of the District of Columbia, 

District Building, 

Washington, D. C. 

Gentlemen: 

Under date of June 28, 1933, the Lake Stone Company, 
Inc., entered into Contract No. 11648 with the District of 
Columbia for repairs to concrete roadway and alley pave¬ 
ments and filed therewith a performance bond in the penalty 
of $93,300.00 with the United States Casualty Company as 
suretv. 

82 The major item, 3-R, of this contract provides for 
the laying of 45,000 square yards of pavement and 
we are advised that to date the contractor has completed 
32,874.46 square yards of said amount. The United States 
Casualty Company has been informed by representatives of 
the contractor that it cannot complete its said contract and 
it is understood that the Board of Commissioners has been 
advised by the contractor to the same effect and declaring 
itself in default. 

In these circumstances the United States Casualty Com¬ 
pany hereby waives the notice provided for the in Section 
62 of the Standard Specifications for Pavements, Streets 
and Alley Improvements adopted by the District of Colum¬ 
bia, issue of 1932, which by reference is incorporated in and 
made a part of the aforesaid contract, and consents that the 
contractor herein be declared in default. 

Recognizing its obligation in the premises the United 
States Casualty Company with the approval and consent 
of the Board of Commissioners proposes to complete said 
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contract according to the terms and conditions thereof. In 
the performance of said work a competent contractor, to be 
first approved by the Board of Commissioners, will be em¬ 
ployed and the United States Casualty Company hereby 
gives assurances that upon the approval of this proposal it 
will take prompt steps to have work under the aforesaid 
contract resumed and diligently prosecuted to completion. 

In the event of the acceptance of this offer to complete 
the aforesaid contract it is understood that payments for 
work hereafter performed will be made in the name of and 
directly to the United States Casualty Company, and that 
the sum of $5088.61 representing work done by the Lake 
Stone Company during the month of March, last, will be re¬ 
tained by the District of Columbia until the completion of 
the contract herein, And it is further understood that the 
major item, 3-R, in the contract aforesaid providing for the 
laying of 45,000 square yards of pavement will not be in¬ 
creased by said District of Columbia under the right re¬ 
served to it by Paragraph 6 of the Special Provisions of 
the contract. 

Awaiting advices as to your formal action upon this pro¬ 
posal, we are, 

Very truly yours, 

83 UNITED STATES CASUALTY COMPANY 

By 

SIMON, KOENIGSBERGER & YOUNG, 
by W. E. Cumberland, 

Attorneys 

We Hereby Agree That the agreement embodied in the 
foregoing letter may be entered into without in any man¬ 
ner releasing us from our liability as principal and indem¬ 
nitor respectively, in respect of the bond given in connec¬ 
tion with the contract referred to in the said letter or in any 
manner releasing us or either of us from liabilities. 

LAKE STONE COMPANY 
By J. W. Wisner 

Witness: Vice President 

M. H. Aronson 
M. H. Aronson 


Carry U. Lake 
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Plaintiff’s Exhibit 22. 

Government of the District of Columbia 
Office of the Corporation Counsel. 

Received April 16, 1934 
Executive Office 
Commissioners, DC 

April 14, 1934. 

To: The Commissioners. 

In Re: Reference E. D. No. 238748-1 (C. C. O. No. 480.1— 
Lake Stone Co.) for advice as to procedure to se¬ 
cure completion of contract No. 11648. 

Report: Supplementing the report of this office under date 
April 6,1934, the Commissioners are advised that since that 
opinion was rendered representatives of the surety upon 
the performance bond of the contractors herein have ex¬ 
pressed the desire of the surety to complete the said con¬ 
tract and we herewith transmit a communication dated 
April 12, 1934, from said surety, the United States Cas¬ 
ualty Company, indicating that disposition. 

In said communication the surety waives the notice pro¬ 
vided by Section 62 of the Standard Specifications to be 
given should delay, neglect or default interfere with the 
prosecution of work under said contract, and the surety 
further consents to a determination by the Commissioners 
that the contract is in default. The contractor by 
S4 letter dated March 27, 1934, has advised that it was 
unable to complete its contract and declared itself in 
default. 

In these circumstances it is our opinion that the notices 
referred to in the Standard Specifications, which are a part 
of the present contract, may be dispensed with, and we like¬ 
wise believe that the certificate provided for in Section 62 
need not be forwarded to the Commissioners for the reason 
that the situation which such a certificate is intended to 
establish is admitted in the present instance by both con¬ 
tractor and surety. No further requirements stand in the 
way of an order by the Commissioners declaring the con¬ 
tract in default and directing by whom the same shall be 
completed. 
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Recommendation: In the event that the Commissioners 
accept the proposal of the surety to complete the present 
contract it is recommended that their order evidencing such 
determination be in the following or equivalent form: 

“April 16, 1934. 

Ordered: 

That contract No. 11648 with the Lake Stone Company, 
Inc., dated June 28, 1933, for repairs to concrete roadway 
and alley pavements be, and the same hereby is, declared 
in default, said contractor having in writing declared its in¬ 
ability to complete the same and the contractor and the 
surety upon its performance bond having waived in writing 
the notice required by Section 62 of the Standard Specifica¬ 
tions ; and it is Further Ordered: That the proposal of the 
United States Casualty Company, surety upon said bond, 
to complete the contract herein through the employment of 
a competent contractor to be approved by the Commission¬ 
ers, is hereby accepted; that for work so performed, the 
said United States Casualty Company be paid by checks of 
the Disbursing Officer drawn to its order; and that the sum 
of $5088.61 for work performed by the defaulting contrac¬ 
tor during the month of March, 1934, be retained pending 
satisfactory completion of said contract. 

By order of the Board of Commissioners, D. C. 

Secretary to the Board.” 

E. Barrett Prettyman, 
Corporation Counsel, D. C. 

Approved by the Commissioners of the District of Colum¬ 
bia sitting as a Board. April 16, 1934. (Name illegible) 

WHW-HMW 

CCO-480.1—Lake Stone Co. 

Approved Apr 16 1934 M. C. Hazen Commissioner. 
4/16/34 Approved J.C.G. 
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85 Plaintiff’s Exhibit 23. 

E.D. 238748/1 

Commissioners of the District of Columbia 

Executive Office 335849 

Washington 

April 16, 1934. 

Received Apr. 17, 1934 Chief Clerk, Eng’r Dept. 

D. of H. Eng. Sts. Auditor and return to E. D. Files 
Ordered: 

That contract No. 11648 with the Lake Stone Company, 
Inc., dated June 28, 1933, for repairs to concrete roadway 
and alley pavements be, and the same hereby is, declared 
in default, said contractor having in writing declared its 
inability to complete the same and the contractor and the 
sqrety upon its performance bond having waived in writing 
the notice required by Section 62 of the Standard Specifica¬ 
tions ; and it is Further Ordered: That the proposal of the 
United States Casualty Company, surety upon said bond, to 
complete the contract herein through the employment of a 
competent contractor to be approved by the Commissioners, 
is hereby accepted; that for work so performed, the said 
United States Casualty Company be paid by checks of the 
Disbursing Officer drawn to its order; and that the sum of 
$5088.61 for work performed by the defaulting contractor 
duping the month of March, 1934, be retained pending satis¬ 
factory completion of said contract. 

By order of the Board of Commissioners, D. C. 

Daniel E. Garges 

Secretary to the Board. 

Noted 

JCE 4-19-34 
ASP 4-19-34 
Noted HC 4-19-34 
Noted 
P 

Apr. 17 1934 Mr. Robertson, L.P.R. 4-20-34 
Director of Highways Apr 21 1934 Auditor D. C. 


D 
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Fid. Apr. 25, 1934. 

It is stipulated between the parties that copies of the 
foregoing exhibit were sent to the Auditor of the District 
of Columbia, the General Accounting Office, The Disburs¬ 
ing Officer of the District of Columbia, the Engineering 
Department of the District of Columbia, Lake Stone 
86 Co., Inc., Corporation Counsel of the District of 
Columbia, U. S. Casualty Co., and Simon, Koenigs- 
berger & Young. 

Plaintiff’s Exhibit 24. 

E.D. 238748-1 January 17, 1935. 

To the Corporation Counsel: 

This office has received requests from the attorney for 
Hill & Tibbetts and the attorney for the North American 
Cement Corporation for certified copies of Contract No. 
11648 with the Lake Stone Company, for repairs to cement 
concrete roadways and alley pavements. 

On April 16, 1934, the Commissioners declared the con¬ 
tractor in default and at the same time ordered “that the 
sum of $5,088.61 for work performed by the defaulting con¬ 
tractor during the month of March, 1934, be continued pend¬ 
ing satisfactory completion of said contract.” The U. S. 
Casualty Company, surety on the bond, was authorized to 
complete the work by employing a competent contractor. 
In accordance with this authorization the work was com¬ 
pleted by Corson & Gruman Company on June 30, 1934. 
Final payment voucher, for the work performed by Corson 
& Gruman Company has been paid. 

Voucher dated March 31,1934, in favor of the Lake Stone 
Co., in the amount of $5,088.61, has been held by the Engi¬ 
neer of Streets in accordance with the Commissioners’ Or¬ 
der of April 16, 1934. 

The Director of Highways is of the opinion that the Cor¬ 
poration Counsel should advise the department in the mat¬ 
ter as to when and to whom this payment should be made. 

Under the provisions of the Act of July 7, 1932, this office 
is unable to comply with the requests received for certified 
copies of the contract and bond because final settlement has 
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not been made. A copy of this Act is included in the at¬ 
tached pamphlet. 

The Contract Board forwards the file to you for advice. 

Chairman, 

RMB :HP Contract Board. 

Jan 17 1935 Corporation Counsel 

87 Plaintiff’s Exhibit 25. 

i Government of the District of Columbia 

i Office of the Corporation Counsel. 

Received Feb. 27, 1935 Executive Office Commis¬ 
sioners, D. C. 

Received Mar 2-1935 Chief Clerk, Eng’r. Dept. 

January 31, 1935. 

TO: The Commissioners. 

IN RE: Reference E. D. No. 238748-1 (C. C. O.-480.1-Lake 
Stone Company); contract No. 11,648 for repairs to con¬ 
crete roadway and alley pavements. 

REPORT: Under the above described contract the Lake 
Stone Company agreed for a period of one year to make 
repairs to roadway and alley pavements at certain unit 
prices set out in the aforesaid contract. 

Under date March 27, 1934, the contractor, through J. 
W. Wisner, its vice-president, advised the Commissioners 
of its inability to complete its said contract and consented 
to be declared in default. Subsequently and on April 16, 
1934, the Board of Commissioners by order No. 335,849 
formally terminated this contract and directed that the 
sum of $5088.61 for work performed by the defaulting con¬ 
tractor during the month of March, 1934, be retained pend¬ 
ing satisfactory completion of said contract. The work 
originally agreed to be done by the Lake Stone Company 
has been satisfactorily completed by the United States 
Casualty Company, surety upon the performance bond of 
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the contractor, and settlement with said surety is about to 
be made by the Auditor, D. C. 

The present reference has been forwarded to this office 
upon the recommendation of the Director of Highways to 
advise as to when and to whom disbursement of the afore¬ 
said sum of $5,088.61 should be made. In our opinion these 
funds earned by the contractor prior to its default should 
be disbursed to the Lake Stone Company in view of the 
fact that the completion of the contract did not involve the 
payment of money by the District of Columbia in excess of 
the contract price. 

By reason of the fact, however, that we are advised that 
in the completion of this contract the surety w T as obliged to 
expend an amount greater than was paid to it by the Dis¬ 
trict of Columbia for the work done by the surety, 
88 it seems desirable that effort be made to protect the 
surety in so far as this may be consistently done. It 
is represented to this office by local counsel for the surety 
company that the contractor and the surety herein are in 
perfect accord in the matter of the present settlement and 
in evidence thereof the Vice President of the contractor has 
agreed to execute and file with the proper Municipal au¬ 
thorities in addition to the customary voucher, a release of 
all claims of the contractor in consideration of the delivery 
to the surety of a check payable to the order of the Lake 
Stone Company, Inc., in the amount of $5088.61 and a 
similar release of claims will likewise be executed and filed 
by the surety. 

When these papers are in hand the District of Columbia 
will be amply protected against claims by or on behalf of 
either the contractor, or its surety. 

RECOMMENDATION: It is therefore recommended: 

1. That this reference be returned to the Highway De¬ 
partment, for the necessary approval of voucher for pay¬ 
ment, and that it thereafter be held pending receipt of re¬ 
leases from the Lake Stone Company, Inc., and the United 
States Casualty Company. 

2. That upon receipt of said releases, check in settlement 
of this contract, payable to the order of Lake Stone Com- 
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pany, Inc., be released to the United States Casualty Com¬ 
pany, represented by its local counsel. 

i E. BARRETT PRETTYMAN 

Corporation Counsel, D. C. 

3/5/35 

Mr. Robertson for necessary action H. C. W. 

APPROVED DSS Mar-1 1935 Lt. Col. Corps of Engi¬ 
neers, U. S. A. Engineer Commissioner, D. C. 

WHW-HMW 

CCO-480.1—Lake Stone Company 

D. of H. APPROVED by the Commissioners of the Dis¬ 
trict of Columbia, sitting as a board. Mar. 1, 1935. 

R. M. BRENNAN, Secretary 
Mar 4-1935 Director of Highways 

E. D. for action R. M. B. 

89 Plaintiff’s Exhibit 26. 

E. D. 238748-1 March 6, 1935. 

To the Director of Highways: 

The voucher for payent of $5,088.61 to the Lakestone 
Company, Inc. for vrork performed under contract #11648, 
is forwarded herewith for your signature. 

The payment of this voucher was recommended by the 
Corporation Counsel and approved by the Commissioners 
on March 1,1935. 

I recommend that the voucher and file be forwarded to 
the Auditor, D. C. and that his attention be called to para¬ 
graph two of the recommendation of the Corporation 
Counsel. 


LPR/pml 


L. P. Robertson 

Engineer of Streets. 


Approved Mar 6 1935 
Mar 7 1935 
Mar 111935 


ACW Director of Highways 
Chief Clerk E. C. 
Auditor. 
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Filed Mar 23,1935. 

Received Mar 11 1935 Auditor’s Office District of Colum¬ 
bia 
3/22/35 

$5,088.61 Paid to Lake Stone Co. 

C/o U. S. Casualty Co. Balto. Md. 

3/22/35 

Auditor, D. C. 
by Isaacs 

Raymond M. Isaacs. 

Direct Examination. 

• I am Chief of the Audit Division of the Auditor’s Office 
in the District of Columbia, and my duties include the ap¬ 
proval of vouchers issued by the Engineering Department 
and the Street Department for highway improvement of 
various sorts. I have brought with me, under subpoena, 
certain documents from the Auditor’s office. I know the 
practice that obtained in the Auditor’s Office in 1933, 1934 
and 1935. During that period the preliminary audit 
90 was given on the voucher. We saw that it complied 
in all respects with the contract. After the pre¬ 
liminary audit it was passed over to me for what we call 
final audit, for payment. In auditing the contract (Plain¬ 
tiff’s Exhibit 2) we checked the unit prices stipulated in the 
contract, the appropriations chargeable, and the time limit, 
to see if the contract had been performed in accordance 
with the written contract. 

Q. Before you approve the voucher you satisfy your¬ 
selves that the contractor has performed the contract as 
required by its terms? A. Yes, sir. 

Q. After the Auditor has satisfied himself that the 
voucher is correct, what happens to it then? A. The check 
is drawn to cover payment, and it is posted against the 
account, signed by the Auditor or his duly authorized dep¬ 
uty, and forwarded to the disbursing officer for disburse¬ 
ment. 

Q. To what disbursing officer is it forwarded? A. The 
disbursing officer for the District of Columbia. 

Q. Who signs the checks? A. The Deputy Auditor, and 
the disbursing officer or his duly appointed deputy. 
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iQ. Prior to the time you issue the check, or the Auditor 
signs the check, does the Auditor approve the voucher? A. 
No, sir. 

Q. What does he do to indicate— A. Repeat that ques¬ 
tion. I am sorry. 

Q. Prior to the time that the check is signed by the Dep¬ 
uty Auditor or the Auditor, has the voucher been approved 
for which the check is issued? A. No, sir; not by the Audi¬ 
tor—by the Chief Audit Clerk. 

Q. By the Chief Audit Clerk? A. Yes, sir. 

Q. Is he an employee in the Auditor’s office? A. That is 
my position. 

Q. You are an employee of the Auditor’s office? A. Yes, 
sir. 

Q. After the voucher is approved in that manner and 
the check issued, where does the check issued go, and 
91 where does the voucher go ? A. After posting against 
the account it is forwarded to the disbursing officer. 

Q. Has the voucher itself been approved by the Auditor 
before it does to the disbursing officer? A. Yes. 

Q. Who in the Auditor’s office approved that voucher? 
A. The Auditor or his deputy—in this case Mr. McKimmie. 

By the Court 

Q. Has the voucher been approved by all these other 
people that they have been talking about—Whitehurst and 
Robertson, and so forth, before the Auditor approves it? 
A. Yes, sir. 

Q. Yours is the final approval on the voucher, is it? A. 
In so far as the Auditor is concerned. 

Q. Does anybody else approve it after you do? A. The 
Auditor signs it. 

Q. That is approval, is it not? A. Yes, sir. 

By Mr. Stanley 

Q. In order that you will check a voucher from the Engi¬ 
neer of Streets Department, by whom must it be signed 
when it reaches you? A. By the Director of Highways or 
his Engineer of Streets, acting as Director of Highways, 
in the absence of the Director, or the Engineer Commis¬ 
sioner. 
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Q. After the approval of the voucher by the Auditor or 
his authorized deputy, and the issue of the check, and the 
signing by the Auditor, it goes to the disbursing officer? 
A. Yes. 

Q. Does the voucher or the check ever come back to the 
Auditor’s office after it goes to the disbursing officer? A. 
Immediately after the check is signed the file is returned to 
the Auditor’s office. 

Q. Then you have a check which, when delivered, 
92 will be paid, is that correct? A. Yes, sir. 

Q. Then what do you do with the voucher and the 
signed check after it is returned to you by the disbursing 
officer? A. The check is not returned. The check is dis¬ 
bursed, mailed, or handed out. The voucher, both original 
and duplicate, are returned to the Auditor’s office. 

Q. The check having been delivered to the payee by the 
disbursing officer, is that right? A. Yes, sir. 

Q. What do you do with the vouchers when they are re¬ 
turned to you by the disbursing officer? A. My particular 
division files a duplicate of the original voucher. The orig¬ 
inal goes to the bookkeeper. They prepare their accounts 
and transmit them to the General Accounting Office. 

Q. What finally happens to all the original vouchers? 
A. They are transmitted to the General Accounting Office 
for audit. 

Q. That is the Comptroller General’s office? A. Yes, sir. 

Q. After a voucher has reached the Auditor’s office from 
the Engineer Department do you ever have occasion in the 
Auditor’s office to communicate with the contractor for any 
purpose relative to the voucher? A. Only for signature; 
that is all. 

Q. Do you ever require any information from the con¬ 
tractor, Mr. Isaacs? 

Mr. Kocnigsberger. If your Honor please, I submit the 
question has been answered. He said he never communi¬ 
cates with them except to get their signature. 

By the Court 

Q. Is that what you mean? A. Yes, sir. 

I am familiar with the contract which is Plaintiff’s Ex¬ 
hibit 2. It came to my attention in the course of my duties 
in the Auditor’s office. I have brought with me the Audi- 
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tor’s file relating to the contract which is Plaintiff’s Ex¬ 
hibit 2. This file contains a copy of that contract and of the 
bond which is Plaintiff’s Exhibit 3. 

93 Thereupon there was offered and received in evi¬ 
dence, as Plaintiff’s Exhibit 27, a certain document, 
the material portions of which are the following: 

Plaintiff's Exhibit 27. 

8/4/33 13,364.90 July 

9/5/33 12,102.37 Aug. 

25.467.27 

10/4/33 7,669.94 Sept. 

33,137.21 

11/3/33 8,113.94 Oct. 

41,251.15 

12/5/33 7,163.39 Nov. 

' 48,414.54 

1/3/34 5,532.08 Dec. 

53,946.62 

2/5/34 8,450.33 Jan. 1934. 

62,396.95 

3/12/34 277.72 Feb. 1934. 

62,674.67 

3/22/35 5,088.61 Alar. See E. D. 238748-1 

67.763.28 

United States Casualty Co. 

5/7/34 — 2,561.37 April 1934■ Audit No. 38785 
6/11/34 6,726.17 Mav 1934Audit No. 43792 

9,287.54 

1935 

Jan.29/35 1,656.65 June 1934:—Audit No. 76,208 
10,944.19 

The Court. What has that to do with this thing here? 
Mr. Stanley. I am tracing what happened through the 
Auditor’s office. I have to prove that final settlement was 
not made until March, 1935, and in order to do that I have 
to show that this thing was kept ojjen and absolutely noth¬ 
ing settled until that time. 


Work done bv Default- 
ing Contractor Lake 
Stone Co. 

March 1934 payment in 
amount of $5,088.61 be¬ 
ing withheld see Comm, 
order attached. Paid 
3/22/35 
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The Court. All right. Get right to that, why don’t you? 
When was the final settlement made on this, Mr. Witness? 
Do you know? 

The Witness. Yes, sir. 

By the Court 

Q. When? A. March, 1935. 

94 Q. What is the date? A. The 2nd, sir. 

Mr. Koenigsberger. If your Honor please— 

By the Court: 

Q. What was the nature of that settlement? Let us get 
right down to cases and find out the nature of the settle¬ 
ment, and then work back from there. Do you not think 
that is the better way to do it ? A. That was the balance due 
to Lake Stone Company for work performed. 

Q. What was that balance? A. $5,088.61. 

The Court. I want you to work back from that date. 

The figures shown on Plaintiff’s Exhibit 27 are memo¬ 
randa of the payments made to the contractor as indicated 
thereon—just a piece of paper used for the purpose of in¬ 
dicating the previous payments and final payments, what¬ 
ever they might be. 

Q. What do those amounts, with the dates opposite them, 
represent on Plaintiff’s Exhibit No. 27? A. Those dates 
represent the dates the preliminary audit was made and 
passed to the second audit clerk or the chief of the audit 
division for payment. The preliminary audit is made, and 
the date is indicated here, the amount of it, and the accumu¬ 
lated total of previous payments, and it is passed over to 
my desk, to be paid. 

By the Court 

Q. Who put those figures on there in that form? A. An 
employee of the Auditor’s office. 

Q. Then that does not amount to anything more than a 
simple office memorandum. A. Yes, sir, just a memoran¬ 
dum. 

Q. Is that [Plaintiff’s Exhibit 27] a -work sheet or some¬ 
thing auditors use when they go to make a statement of 
account or audit books? A. We have the books, your 
Honor, of account, and everything— 
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Q. Do you have that sort of thing in all your files with 
reference to the contract? A. That is just a memorandum 
copy from the audit clerk. 

95 Q. You got it from where? A. A voucher comes 
in—we will sav the first voucher comes in. The date 
is indicated here, and the amount. Another voucher comes 
in, and we add them up. 

Q. And you make a notation of that? A. So that vre will 
not make an overpayment. 

Q. The vouchers themselves you have? A. We have a 
duplicate voucher; we have the account in the bookkeeping 
division, and the original— 

Q. That represents a number of vouchers, and you pro¬ 
duce these vouchers? A. Yes. 

The document now handed to me is a memorandum I 
prepared to be put on the contract, as required by one of 
my superiors. The reason for putting that notation on the 
contract was because there was some trouble with it, and I 
put that on there so that payment would not be passed until 
I had received word from my superiors. 

Q. When you say “passed” you mean approved? A. 
Paid; approved by me. 

Mr. Koenigsberger. He says “paid,” Mr. Stanley. 

The Court. Let us get that down. 

The Witness. So that it Avould not be approved by me 
until I had heard from my superiors. 

By the Court. 

Q. You mean the voucher being approved? Are you talk¬ 
ing about vouchers? A. Yes. 

Thereupon the document referred to was offered in evi¬ 
dence. 

The defendant, by its attorneys, objected to the receipt 
thereof in evidence upon the grounds that it was not an 
entry made in the course of the witness’s official duties, and 
that the date of payment or the withholding of the check 
was not material to the case. The Court overruled said 
objection to which action of the court the defendant, by its 
attorneys, then and there duly noted an exception. 

The document referred to w’as marked “Plaintiff’s Ex¬ 
hibit 28” and is as follows: 



FUXHTXPT'S EXHIBIT 23. 


Chock to be drawn as follows 


(f&iu 


hf At 




United States Casulaty Co*, completing suiikty under Contract Ho* 
11648 with the Lake Stone Co* ' ' 


▲n aff^d^wriq^requlred for final payment as to work performed* 


Hold voucher for 


^M>88 ^6r^ 


ntll work has been completed* 



Z4 


12 

13 

14 

15 

16 

17 

18 
19 


The document now exhibited to ne, which is attached to Plaintiff*a 
Exhibit 27*. Is a mmmxrnkm I attached to the voucher in eettlaeent of the 

A 

$5,066*61 dated Merck 22, 1935, which is Plaintiff* s Exhibit 7, upon the final 
approval of the voucher by we* After this eaenranrtia was atta ched to the 
voucher Z gave the voucher to the schedule clerk for recording. That gives as 

the Tnsnhfr washer, the date paid, aad the cheek mother, so that Z wight 
attach it to the contract sad answer say inquiries. 


20 

21 

22 

23 

24 


Tbs ill 111 leant referred to was thereupon offered in evidence* 

The defendant, by its attonmys, objected to its reteeipt in evidence 
the g round that the date of p^imt was iawaterial. 

The Court overruled said objection to which action of the Court^f 
the defendant, by its attonwyb# then end there du^ noted an JP Wwt lan- 




CO 
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97 It was thereupon stipulated that the original of 
the Plaintiff’s Exhibit 24 and a copy of Plaintiff’s 

Exhibit 23 are in the Auditor’s file. 

The notation, “8-4-33, $13,364.90, July,” on Plaintiff’s 
Exhibit 27 indicates that the audit clerk audited the voucher 
in accordance with the contract and approved it, and entered 
that date as being the date he approved it for payment for 
service during the preceding month. The $13,364.90 repre¬ 
sents the amount of service performed in the month of July, 
1933, and approved by the audit clerk as submitted by the 
Highway Department. Immediately after the audit is 
made by the audit clerk, the date of the audit is inserted by 
the audit clerk and is passed to me. I then check over it to 
see that it is in proper form and to see that the appropria¬ 
tion to which it is charged is proper and the voucher is 
presented in proper form to see that it has been audited, 
and then I approve it for payment. 

Q. In this particular instance, again referring to Plain¬ 
tiff’s Exhibit No. 27, is there any indication on there that 
you ever made a preliminary audit? A. On which item? 

Q. Any of the items that appear in handwriting on Ex¬ 
hibit 27? A. There is one entry; yes. 

Q. Which entry is that? A. The date of March 22, 1935. 

Q. For what amount? A. $5,088.61. 

Q. I refer you to the item “3-22-35, $5,088.61” on this 
exhibit and ask you to explain what the date means, in the 
first place. A. The date, “3-22-35”, means that I audited 
on that date; I made a preliminary audit, and the post-audit 
on a measurement of the Lake Stone Company in the amount 
of $5,088.61 for service in the month of March, 1934. 

Q. I refer you to Plaintiff’s Exhibit 7 which, it is stipu¬ 
lated, is a true copy of a voucher, and ask you whether or 
not there is any relation between Exhibit 7 and the entry 
about which you have just testified on Plaintiff’s Exhibit 
27. A. I audited it and made a record from it. 

Q. State again, please, what date did you make a 

98 record on, having audited Plaintiff’s Exhibit 27. A. 
March 22, 1935. 

Q. Does your name appear anywhere on Plaintiff’s Ex¬ 
hibit 7? A. Yes; both in the pre-audit and the final audit. 

The date I audited Exhibit 7 and the amount is entered 
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on Exhibit 27. The entries on Exhibit 27 were made in the 
routine practice in the Auditor’s office. 

Mr. Koenigsberger. I will make a statement if you want 
me to. 

Mr. Stanley. All right. 

Mr. Koenigsberger. The check for that last voucher 
[Plaintiff’s Exhibit 7] was made payable to the Lake Stone 
Company, and was sent to the Lake Stone Company in care 
of the United States Casualty Company, and was indorsed 
by an official of the United States Casualty Company, I 
think, but he did not sign as such, pursuant to a power of 
attorney given to him by the Lake Stone Company. So I 
would say that as far as the District is concerned, it was 
paid to the Lake Stone Company, although, if it is material, 
1 am willing to admit that the United States Casualty Com¬ 
pany ultimately got the money. But the District remitted 
to the Lake Stone Company. 

I approved payment of the voucher which is Plaintiff’s 
Exhibit 15, after the preliminary audit. 

Q. Does it appear on that voucher, under the routine of 
your office, when that voucher was approved? 

Mr. Koenigsberger. By whom? 

The Witness. It is not on the voucher. 

My signature appears on the bottom of that voucher. 

Q. Referring you again to Plaintiff’s Exhibit 27, will you 
state whether or not there is any notation on Exhibit 27 
with reference to the voucher which is Plaintiff’s Exhibit 
15. A. Yes. 

Q. What notation appears on Exhibit 27 with ref- 
99 erence to Exhibit 15? A. The date, January 29,1935. 

The amount is $1,656.65 for work in June, 1934; 
voucher No. 76,208. 

Q. With respect to the date, January 29, 1935, what did 
that have reference to? A. The date of the preliminary 
audit and forwarding to me for final audit. 

Q. What do the figures represent after the date on Ex¬ 
hibit 27? A. They indicate that the voucher was passed 
for work performed by the Lake Stone Company for the 
month of June, 1934. 

I Q. You said that the date represented a preliminary au¬ 
dit? A. The first date; yes. 
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Thereupon the plaintiff offered in evidence a certain let¬ 
ter dated May 14, 1934, as Plaintiff’s Exhibit 30. The de¬ 
fendant, by its attorneys, objected to the receipt of said let¬ 
ter in evidence upon the ground that said document was 
apparently a letter of transmittal of one of the interme¬ 
diate vouchers payable to the United States Casualty Com¬ 
pany, which was not the final voucher and that there was no 
authority in law or in the contract for the District of Co¬ 
lumbia or any of its officials to require the United States 
Casualty Company to furnish evidence of how much it spent 
on the contract of the Lake Stone Company. The Court 
overruled said objection, to which action of the Court the 
defendant, by its attorneys, then and there duly noted an 
exception. 

The document referred to is as follows: 

Plaintiff’s Exhibit 30. 


May 14, 1934 

United States Casualty Co., 

Care of W. Edwin Cumberland, Esq., 

340 Woodward Bldg., 

1426 H Street, N. W., 

Washington, D. C. 

Dear Sir: 

There is before this office for settlement voucher in your 
favor in the amount of $2,561.37. By Commissioners Order 
dated April 16,1934, you were permitted to finish this work 
as completing surety of the Lake Stone Company under 
its Contract No. 11648. Voucher in payment of this 
100 bill is signed by W. E. Cumberland, Attorney. 

You have not furnished evidence to this office that 
the attorney is authorized to sign vouchers on behalf of the 
surety company. It will also be necessary in connection 
with this and subsequent settlements that you furnish this 
office with a statement under oath that you have disbursed, 
in connection with work performed under the Lake Stone 
Company contract, amounts equal to or in excess of the 
amount claimed, and when final settlement is made, that 
checks and other evidence of disbursement be submitted. 

You will therefore please furnish the above information 
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and call at the office of the Engineer of Streets for the pur¬ 
pose of executing a new voucher. 

Very truly yours, 

ARP :c A. R. Pilkerton, 

Copies to Principal Ass’t Auditor, D. C. 

Eng’r of Streets 

Mr. Isaacs 

i Thereupon the plaintiff, by its attorney, offered in evi¬ 
dence, as Plaintiff’s Exhibit 31, a letter dated June 6, 1934, 
addressed to The United States Casualty Company. The 
defendant, by its attorneys, objected to the reception of said 
document in evidence, upon the same grounds as those which 
formed the basis of the objection to the admission of Plain¬ 
tiff’s Exhibit 30. The Court overruled said objection, to 
which action of the Court the defendant, by its attorneys, 
then and there duly noted an exception. 

The document referred to is as follows: 

Plaintiff’s Exhibit 31. 

June 6, 1934 

The United States Casualty Company, 

227 Saint Paul Street, 

Baltimore, Maryland. 

Gentlemen: 

Herewith is a voucher representing second partial pay¬ 
ment to the order of your company as completing surety 
under Contract No. 11648 with the Lake Stone Company, in 
the net amount of $6,726.17. Please have this voucher 
signed by an officer of your company, who should also 
101 execute an affidavit substantially in accordance with 
that executed under date of May 18, 1934, in support 
of payment made to you under date of May 8, 1934, in the 
amount of $2,561.37. 

This statement should be supported by a detailed state¬ 
ment of payments made to June 1, 1934, in connection with 
this work, including payments made in connection with the 
partial payment of May 8, referred to. When final payment 
is made, it will be necessary that you exhibit paid vouchers 
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in support of all disbursements made by you as complet¬ 
ing surety. 

Please return the original and duplicate vouchers to this 
office. 

Very truly yours, 

A. R. Pilkerton, 
Principal Ass’t Auditor, D. C. 

ARP :c 
1 Enel (dupl) 

Copies to: 

Director of Highways 
Mr. Isaacs 

Thereupon the plaintiff, by its attorney, offered in evi¬ 
dence, as Plaintiff’s Exhibit 32, a letter dated July 19,1934, 
addressed to The "United States Casualty Company. The 
defendant, by its attorneys, objected to the receiption of 
said document in evidence, upon the same grounds as those 
which formed the basis of the objection to the admission of 
Plaintiff’s Exhibit 30. The Court overruled said objec¬ 
tion, to which action of the Court the defendant, by its at¬ 
torneys, then and there duly noted an exception. 

The document referred to is as follows: 

Plaintiff’s Exhibit 32. 

July 19, 1934. 

The United States Casualty Co., 

227 Saint Paul Street, 

Baltimore, Maryland. 

Gentlemen: 

Attached is voucher in your favor in the amount of 
$1,656.65 representing the final payment to your company 
as completing surety under Contract No. 11648 with the 
Lake Stone Company. 

Please have this voucher executed bv an officer of vour 
company and return it to this office, together with a 
102 detailed, sworn statement of all disbursements made 
by your company in the completion of this contract, 
supported by pay rolls, receipted bills, and other evidences 
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of payment, which upon completion of audit by this office, 
will be returned if you so desire. 

Very truly yours, 

ARP:c A. R. Pilkerton, 

1 Enel, (dupl) Principal Ass’t Auditor, D. C. 

Copies to: 

Director of Highways 
Mrs. Isaacs 

Thereupon the plaintiff, by its attorney, offered in evi¬ 
dence, as Plaintiff’s Exhibit 33, a letter dated October 11, 
1934, addressed to the United States Casualty Company. 
The defendant, by its attorneys, objected to the reception 
of said document in evidence, upon the same grounds as 
those which formed the basis of the objection to the ad¬ 
mission of Plaintiff’s Exhibit 30. The Court overruled 
said objection, to which action of the Court the defendant, 
by its attorneys, then and there duly noted an exception. 
The document referred to is as follows: 

Plaintiff’s Exhibit 33. 

Government of the District of Columbia 

Office of the Auditor 

October 11,1934. 

United States Casualty Company 
227 St. Paul Street, 

Baltimore, Maryland. 

Gentlemen: 

As completing surety under Contract No. 11648 with the 
Lake Stone Company, you have failed to submit to the 
Auditor the necessary evidence of payment in support of 
your final voucher amounting to $1,656.65. 

The checks submitted with your voucher indicate that 
payments have been made to the Corson & Gruman Com¬ 
pany in the total amount of $11,863.07, and the record sub¬ 
mitted shows payment in the amount of $9,345.14, a differ¬ 
ence of $2,517.93. It will be necessary therefore, that you 
submit in connection with the final payment voucher, evi¬ 
dence of the disposition of $2,517.93. 


D. C. TO THE USE OF NORTH AMERICAN CEMENT CORP. 105 

Payment of your voucher will be withheld pending the 
submission to this office of such evidence in connec- 
103 tion with this work, of the disbursement of 
$11,863.07. 

Very truly yours, 

D. J. DONOVAN, 

Auditor. 

Copies of Plaintiff’s Exhibits 30, 31, 32 and 33 appear in 
the files of the Auditor’s office. 

Q. Again calling your attention to Plaintiff’s Exhibit 33, 
will you state whether or not under the practice as then 
prevalent in the Auditor’s office the final voucher, so desig¬ 
nated in the letter, of $1,656.65, could properly be approved 
until there had been sufficient reply to that letter? A. The 
practice was not approved— 

Mr. Koenigsberger. That is not the question that was 
asked you. 

Mr. Stanley. I submit, that is an answer to the question. 

Mr. Koenigsberger. The question was whether it could 
be approved. 

Mr. Stanley. Read the question, Mr. Reporter. 

(The pending question -was read by the reporter as above 
recorded) 

Mr. Koenigsberger. The question was whether it could 
be approved. 

The Court. Let the answer stand. You can bring it out 
on cross examination if you want any further enlighten¬ 
ment. 

I produce a letter from J. Kailer Kidd, attorney, ad¬ 
dressed to A. R. Pilkerton, dated September 26, 1934, which 
was duly received in the office of the Auditor. 

Thereupon the plaintiff, by its attorney, offered said let¬ 
ter in evidence. The defendant, by its attorneys, objected 
to the reception of said document in evidence, upon the 
same grounds as those which formed the basis of the ob¬ 
jection to the admission of Plaintiff’s Exhibit 30. The 
Court overruled said objection, to which action of the 
Court the defendant, by its attorneys, then and there duly 
noted an exception. 

The document referred to is as follows: 
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Plaintiff’s Exhibit 34. 

United States Casualty Company 

Baltimore, Maryland, September 26, 1934. 

104 SUBJECT: Claim #US-163-Bond U#-400380— 

Lake Stone Company, Inc.,—Bethesda, 
Maryland. 

A. R. Pilkerton 

Principal Ass’t Auditor, D. C. 

District Building 
Washington, D. C. 

Sir: 

i I enclose herewith affidavit properly executed by the 
Vice-President of the United States Casualty Company, 
setting forth amounts paid for completion of contract 
#11648 entered into between the Lake Stone Company, Inc. 
and the Commissioners of the District of Columbia for re¬ 
pairs to street and alley pavements. In support of this 
affidavit, I attach thereto certified copies of payrolls of 
Corson & Gruman Company, the completing contractor, re¬ 
ceipted material invoices, together, with Photostatic copies 
of drafts with which the United States Casualty Company 
made settlement with Corson & Gruman Company. It will 
be seen that the United States Casualty Company has made 
settlement of all amounts due Corson & Gruman Company 
for the completion of the contract. 

Kindly forward check in the amount of $1,656.65 to the 
United States Casualty Company, 227 St. Paul Street, Bal¬ 
timore, Maryland in payment of final estimate, dated July 
2, 1934. 

Thanking you, I am 

Respectfully yours, 

J. KAILER KIDD 
JKKrHEB Attorney 

Enclosures 

Mr. Isaacs. 

At the same time, as part of Plaintiff’s Exhibit 34, and 
subject to the same objection and exception, there were of- 
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fered and received in evidence certain enclosures which 
were received by the Auditor with Plaintiff’s Exhibit 34, 
the same being as follows: 

State of Maryland 
City of Baltimore 

At 227 St. Paul Street, in the city and state aforesaid, 
comes Boyd Nelson, 'who takes oath in due form of 
105 .law and says that he is Vice-President of the United 
States Casualty Company, and organization incor¬ 
porated under and by virtue of the laws of the State of 
New York and doing business in the District of Columbia 
and elsewhere and that he is duly authorized to make the 
within affidavit. 

AND FURTHER says that the United States Casualty 
Company is surety on a certain contract bond executed on 
behalf of the Lake Stone Company, Inc. and given to the 
Commissioners of the District of Columbia, guaranteeing 
the completion of a certain contract known as No. 11648, 
for the repairs of concrete streets of the District Commis¬ 
sioners, completing the said contract on behalf of the afore¬ 
said Lake Stone Company. 

The said deponent further says that the aforesaid United 
States Casualty Company has expended and disbursed in 
connection with work performed under the contract of the 
Lake Stone Company, Inc. amounts equal to or in excess of 
the amount claimed under vouchers dated May 14, which 
amounted to $2561.37, June 1 in the amount of $6726.17 and 
July 2, 1934 in the amount of $1656.65. They have ex¬ 
pended the further sum of $918.87 in payment of excess 
cost of completion. 

Attached hereto and made part hereof are certified pay 
rolls of Corson & Gruman Company, receipted bills for ma¬ 
terials furnished for completion of the aforesaid contract, 
Photostatic copies of drafts of the United States Casualty 
Company issued in settlement for services rendered by 
Corson & Gruman Company for completion of contract 
aforesaid. 

BOYD NELSON 
Vice President . 
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I For and subscribed to before me this 26th day of Sep¬ 
tember, A. D. 1934. 

DONALD A. GILLUM, 

Notary Public . 

My commission expires this 6th day of May, 1935. 

Statement of payments made by the United States Cas¬ 
ualty Company for completion of contract #11648 entered 
into by the Lake Stone Company, Inc., with the Commis¬ 
sioners of the District of Columbia 

106 $2561.37—payment made by draft #181905, dated 

; January 26, 1934. 

i 6726.18—payment made by draft #366, dated 

June 27, 1934. 

1656.65—payment made by draft #476, dated Au- 
i gust 17, 1934, and draft #483 

918.87—Excess cost of completion made be draft 
#483. 

$11,863.07—Total 

Among the enclosures forming a part of Plaintiff’s Ex¬ 
hibit 34 were eleven weekly payrolls covering the weeks 
ended April 19, 1934, to June 28, 1934, inclusive, respec¬ 
tively, each of said payrolls being certified as correct by W. 
A. Gruman of Corson & Gruman, and sworn to on Septem¬ 
ber 17, 1934. Each of these payrolls showed the amounts 
;paid for labor during the week to which it related. 

! There were also attached to Plaintiff’s Exhibit 34, as a 
part thereof bills for concrete purchased by Corson & Gru¬ 
man. These bills were dated September 20, 1934, but were 
marked as having been paid on May 10, 1934, June 10,1934 
and July 10, 1934, respectively. 

i There were also attached to Plaintiff’s Exhibit 34, as a 
part thereof, checks drawn by the United States Casualty 
Company to the order of Corson & Gruman Company, as 
follows: 

May 23, 1934, $2,561.37 

June 27, 1934, 6,726.18 

August 17, 1934, 1,231.65 

Sept. 19, 1934, 1,343.87 
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Each of these checks showed on its face that it was on ac¬ 
count of work done on the completion of the contract of 
Lake Stone Company, Inc. with Commissioners of the Dis¬ 
trict of Columbia for repairs to street and alley pavements 
under contract No. 11648 (Plaintiff’s Exhibit 2), except the 
check dated September 19, 1934, which was stated to be for 
payment of balance on said work. The endorsements on 
these checks show that they were paid on or about their 
respective dates. 

107 Thereupon the plaintiff, by its attorney, offered in 
evidence, as Plaintiff’s Exhibit 35, a letter dated Oc¬ 
tober 20, 1934, addressed to D. J. Donovan, Auditor, Dis¬ 
trict Building, Washington, D. C. The defendant, by its 
attorney, objected to the reception of said document in evi¬ 
dence upon the same grounds as those which formed the 
basis of the objection to the admission of Plaintiff’s Ex¬ 
hibit 30. The Court overruled said objection, to which ac¬ 
tion of the Court the defendant, by its attorneys, then and 
there duly noted an exception. 

The document referred to is as follows: 


Plaintiff’s Exhibit 35. 

United States Casualty Company 

Baltimore, Md. October 20, 1934. 

SUBJECT: Claim #US-162-Bond #U-400380—Lake 

Stone Company, Inc.—Bethesda, Maryland. 


D. J. Donovan, Auditor, 
District Building, 
Washington, D. C. 


Attach to contract file 


Dear Sir: 


Attention: 


Isaacs. 

A. R. Pilkerton. 


I have your letter of October 11, commenting on the fact 
that while drafts issued by this company showed payment 
of $11,863.07 to the Corson & Gruman Company, the record 
as submitted shows payment of an amount of $9,345.14 or 
a difference of $2,517.93. You request that we submit evi¬ 
dence as to the disposition of the $2,517.93. 
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For your information, I submit herewith a statement of 
the Corson & Gruman Company for work done on this con¬ 
tract. The amounts were checked by our Engineer with 
the records of the Highway Department, and we paid for 
the work done on a fixed unit price contract copy of which 
has heretofore been submitted to you. You will note that 
the work done under the contract of the Lake Stone Com¬ 
pany amounted to $10,944.18, whereas the price of such 
work under the terms of the contract between the United 
States Casualty Company and Corson & Gruman Company 
amounted to $11,863.05. The difference in Cost was paid to 
! Corson & Gruman Company by the United States Casualty 
Company. 

I assume that a difference in the contract price of 
108 Corson & Gruman Company and that of the Lake 
Stone Company, in which superintendence, profit, 
use of equipment, and other incidentals, which the contrac¬ 
tor usually figures in when bidding on a job, are involved. 
We have, however, requested our Washington attorney to 
have the Corson & Gruman Company call at your office and 
explain their expenditures in this matter. 

Very truly yours, 

J. KAILER KIDD 
Attorney 

JKK:HEB Mr. Isaacs: 

Enclosure Hold for information 
requested Oct. 11 

P 10/22/34 

■ There was attached to said exhibit as a part thereof a 
statement of the Corson & Gruman Company for work done 
under its contract with the United States Casualty Com¬ 
pany, showing material and labor furnished under the con¬ 
tract between the Corson & Gruman Company and the 
United States Casualty Company, amounting to $11,863.05, 
and payments on account thereof aggregating $10,944.17. 

Plaintiff’s Exhibit 35 was received by the Auditor in 
reply to Plaintiff’s Exhibit 33. 

The notation on this letter, “Mr. Isaacs: Hold for in¬ 
formation requested Oct. 11. P 10/22/34” is in the hand- 
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writing of Mr. Pilkerton, Principal Assistant Auditor for 
the District of Columbia, and I obeyed the instructions in 
that notation. That notation came to me in my official ca¬ 
pacity. 

Thereupon the plaintiff, by its attorney, offered in evi¬ 
dence as Plaintiff’s Exhibit 36, a letter dated January 12, 
1935, addressed to D. J. Donovan, Auditor, District Build¬ 
ing, Washington, D. C. The defendant, by its attorney, ob¬ 
jected to the reception of said document in evidence upon 
the same grounds as those which formed the basis of the 
objection to the admission of Plaintiff’s Exhibit 30. The 
Court overruled said objection, to which action of the Court 
the defendant, by its attorneys, then and there duly noted 
an exception. 

The document referred to is as follows: 

Plaintiff's Exhibit 36. 

109 United States Casualty Company 

Baltimore, Md., January 12, 1935 

Mr. Pilkerton 
D. 

SUBJECT: Claim #US-163-Bond #U-400380—Lake 

Stone Company, Inc.—Bethesda, Maryland. 

D. J. Donovan, Auditor 
District Building 
Washington, D. C. 

Attention: A. R. Pilkerton 

Dear Sir: 

On October 20, in reply to your letter of October 11, I 
forwarded you statement submitted by the Corson & Gru- 
man Company in reference to the completion of the con¬ 
tract of the Lake Stone Company, Inc. for repairs to street 
and alley pavements for the District of Columbia. We have 
previously submitted to you receipted bills for materials 
incorporated in the work and our information is that Cor¬ 
son & Gruman Company submitted all properly signed pay¬ 
rolls. At that time, we informed you that we had let this 
contract to the Corson & Gruman Company on a unit price 
basis, and that upon evidence being submitted that the work 
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was done and accepted by the District of Columbia, and 
that bills for repair and material had been paid, we paid 
the contract price. 

Since that time, we have heard nothing further from you 
in reference to final payment due in this matter of $1656.65. 
We have not received vouchers, neither have we received 
any further comment from you regarding the statement sub¬ 
mitted by us. If you will inform us what, if anything, fur¬ 
ther is desired, we will attempt to secure such vouchers 
and forward them to you. We have to date furnished you 
with receipted bills for concrete furnished, have, through 
Corson & Gruman, submitted all payroll vouchers, and have 
previously hereto submitted copy of contract with Corson 
& Gruman Company, together with statement of Corson & 
Gruman Company on which I made settlement. Our paid 
drafts which were attached to our statement certainly evi¬ 
dence payment of $11,863.07. 

Thanking you in advance for your further suggestions, 
I am 

Very truly yours, 

J. KAILER KIDD 
JKK :Heb Attorney 

It is the practice to keep in the Auditor’s files copies of 
vouchers which the Auditor approves. 

110 Thereupon the plaintiff, by its attorney, offered in 
evidence as Plaintiff’s Exhibit 37, the following docu¬ 
ments which the witness had previously stated were at¬ 
tached to the copy of the voucher No. 83472 (Plaintiff’s Ex¬ 
hibit 7) in the Auditor’s files. The defendant, by its attor¬ 
neys, objected to the reception of said documents in evi¬ 
dence upon the ground that the evidence is irrelevant. The 
Court overruled said objection, to which action of the Court 
the defendant, by its attorneys, then and there duly noted 
an exception. 

The documents referred to are as follows: 

Plaintiff’s Exhibit 37. 

KNOW ALL MEN BY THESE PRESENTS, that 
United States Casualty Company, a corporation organized 
and existing under the laws of the State of New York, 
Vo 83472 for and in consideration of the delivery to the 
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United States Casualty Company of a check for Five 
thousand Eighty-Eight and 61/100 Dollars ($5,088.61) 
which check is payable to the Lake Stone Company and is 
partial payment on work performed under the contract 
known as No. 11648, between the Lake Stone Company and 
the District of Columbia, does hereby for itself and its suc¬ 
cessors and assigns, remise, release, and forever discharge 
the District of Columbia and the United States Govern¬ 
ment, and its agents, servants, and employees from any 
and all causes, actions, suits, claims, reckonings, accounts 
and demands which it now has or may hereafter have by 
reason of any and all damages, causes, matters and things 
whatsoever, arising prior to the date of the execution 
hereof, including all claims of every nature growing out of 
a certain contract between the Lake Stone Company and 
the District of Columbia, bearing date the 28th day of June, 
1933, for pavements, streets and alley improvements, etc. 

It is expressly understood that the consideration herein 
expressed is the sole consideration of this release and all 
agreements and understandings between the parties hereto 
are embodied and expressed herein. 

IN WITNESS WHEREOF the said United States Cas¬ 
ualty Co. has hereunto caused these presents to be signed 
by its Vice-President, attested by its Assistant Secretary 
and its corporate seal affixed hereto, this 8th day of March, 
1935. 

UNITED STATES CASUALTY COMPANY 
By BOYD NELSON 
Vice'-P resident. 

ATTEST: 

ELMER F. DUE, 

Assistant Secretary 

111 State of Maryland 

City of Baltimore ss. 

On this 8th day of March, 1935, I, Donald A. Gillum, a 
Notary Public in and for the said city and sate, do hereby 
certify that personally appeared before me in said city and 
state aforesaid, Boyd Nelson and Elmer F. Due, to me 
known and known to me to be the Vice-President and Assis¬ 
tant Secretary, respectively, of the United States Casualty 
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Company, a corporation, and acknowledged that he had 
executed the annexed release and that it is the act and deed 
of the said corporation. 

DONALD A. GILLUM 
Notary Public. 

My commission expires 6th day of May, 1935. 

Voucher 83472 

KNOW ALL MEN BY THESE PRESENTS, that Lake 
Stone Company, a corporation organized and existing under 
the laws of the District of Columbia, for and in considera¬ 
tion of the delivery to the United States Casualty Company 
of a check for Five Thousand Eighty-Eight and 61/100 Dol¬ 
lars ($5,088.61) which check is payable to the said Lake 
Stone Company and is partial payment on work performed 
under the contract known as No. 11648, between the Lake 
Stone Company and the District of Columbia, does hereby 
for itself and its successors and assigns, remise, release, 
and forever discharge the District of Columbia and the 
United States government, and its agents, servants, and 
employees from any and all causes, actions, suits, claims, 
reckonings, accounts and demands which it now has or may 
hereafter have by reason of any and all damages, causes, 
matters and things whatsoever, arising prior to the date of 
the execution hereof, including all claims of every nature 
growing out of a certain contract between the Lake Stone 
Company and the District of Columbia, bearing date the 
28th day of June, 1933, for pavements, street and alley im¬ 
provements, etc. 

It is expressly understood that the consideration herein 
expressed is the sole consideration of this release and all 
agreements and understandings between the parties hereto 
are embodied and expressed herein. 

IN WITNESS WHEREOF the said Lake Stone Com¬ 
pany has hereunto caused its name to be signed and its seal 
to be affixed by J. W. Wisner, its Vice-President, this 20th 
dav of Februarv, 1935. 

i LAKE STONE COMPANY 

i by J. W. WISNER, 

Vice President. 
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112 District of Columbia, 55: 

On this 20th day of February, 1935, personally appeared 
before me C. W. Wisner, to me known and known to me to 
be the Vice-President of Lake Stone Company, a corpora¬ 
tion, and acknowledged the annexed release to be the act 
and deed of the said corporation. 

CARL M. WEIGLE, 

Notary Public 

A copy of Plaintiff’s Exhibit 15 is in the files of the Au¬ 
ditor, and attached thereto is a certificate which I made on 
January 22, 1935. The original of that certificate is at¬ 
tached to the original voucher submitted to the General 
Accounting Office. 

Thereupon the plaintiff, by its attorney, offered and there 
was received in evidence, Plaintiff’s Exhibit 38, as follows: 

Plaintiff’s Exhibit 38. 

(The following is attached to the back of voucher for 
final payment) 

This is to certify that I have examined accounts of United 
States Casualty Company as comj)leting surety of the Lake 
Stone Company contract No. 11648 with the District of 
Columbia and find that the United States Casualty Com¬ 
pany has completed said contract No. 11648 at prices stated 
therein and that the District of Columbia has not paid the 
United States Casualty Company as completing surety on 
said contract an amount in excess of that stipulated in the 
contract of the Lake Stone Company with the District of 
Columbia. 

Cost to the United States Casualty Company for comple¬ 
tion of Lake Stone contract No. 11648 with District of Co¬ 
lumbia $11,863.05 

Cost to the District of Columbia for completion of con¬ 
tract No. 11648 $10,944.17 

Cost to the United States Casualty Company in excess 
of Lake Stone contract as shown by itemized statements, 
receipts, and affidavits submitted by United States Cas¬ 
ualty Company and verified by me $918.88 

113 (Signed) R. M. ISAACS 

Chief of Audit Section 
Auditor’s Office, D. C. 
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1 Subscribed and sworn to before me this 22nd day of 
January, 1935. 

ARTHUR G. COLE 
Notary Public, D. C. 

Thereupon the plaintiff, by its attorney, offered in evi¬ 
dence Plaintiff’s Exhibit 39. The defendant, by its attor¬ 
neys, objected to the reception of said document in evi¬ 
dence upon the ground that the evidence was irrelevant. 
The Court overruled said objection, to which action of the 
Court the defendant, by its attorneys, then and there duly 
noted an exception. 

The document referred to as Exhibit 39 is a duly executed 
power of attorney, dated March 27, 1934, by which Lake 
Stone Company appointed Garner W. Denmead as attor¬ 
ney to receive, endorse and collect checks drawn on the 
Treasurer of the United States and to give full discharge 
therefor. 

It was thereupon stipulated that the said Denmead was at 
the date of said power of attorney and at the time of the 
trial of the case General Attorney of United States Cas¬ 
ualty Company. 

The amount of $62,674 shown on Plaintiff’s Exhibit 15 
as previous payments to Lake Stone Company does not 
include the item of $5,088.61 represented by the voucher 
which is Plaintiff’s Exhibit 7. 

Q. Mr. Isaacs, under the practice of the Auditor’s office 
of the District of Columbia may the amounts of any 
vouchers for contracts similar to contracts such as Exhibit 

2 be paid without examination and approval of the Audi¬ 
tor or his duly authorized assistants? A. No. 

Mr. Koenigsberger. Objected to upon the ground that 
the payment of the voucher is not a material element in the 
case. 

The Court. Overruled. 

Mr. Koenigsberger. Exception. 

Cross Examination 

Q. Referring to Plaintiff’s Exhibit 33, being a letter 
dated October 11, 1934, from Mr. Donovan, Auditor, to the 
United States Casualty Company, you were asked the 
question — whether payment could be made unless the 
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114 information called for in the letter of October 11 
were first furnished; and your answer was that it 
was not the practice to do so. Am I quoting the testimony 
correctly? A. Yes. 

Q. Why? A. So far as I am concerned, my superiors 
prohibit me from doing it. 

Q. Are there any regulations in effect that prohibit that? 
A. Not to my knowledge. 

Mr. Stanley. Excuse me. Mr. Koenigsberger refers to 
the fact that they could not pay that. All through this tes¬ 
timony I submit that the witness has said that they could 
not approve these vouchers. 

Mr. Koenigsberger. You are entirely correct. Let me 
ask this question? 

By Mr. Koenigsberger: 

Q. You said you could not approve the voucher. By that 
you meant you could not approve it for payment? A. That 
is correct. 

There was other approval in the Engineering Depart¬ 
ment that I had nothing to do with. When I used the term 
“approve” I mean approve for payment. In so far as the 
work done is concerned, that is not my job at all. 

Q. What was the interest of the District of Columbia in 
having the United States Casualty Company submit evi¬ 
dence of the disposition of a certain difference between the 
amounts paid to the United States Casualty Company and 
the amount paid by the Casualty Company to Corson & 
Gruman? What was the interest of the District of Colum¬ 
bia in that? A. I cannot explain that. So far as the Au¬ 
ditor is concerned, of course that comes to his attention and 
he takes every precaution, getting all the facts together, 
making them a part of the record, to see that we under¬ 
stand what it is all about and then make the payments in 
accordance with the transaction. 

I do not know why Plaintiff’s Exhibit 33 was written. 

The notation on Plaintiff’s Exhibit 15, “Amount com¬ 
pleted to date #73,668.06” includes the $5,088.61 which 
was the subject of Plaintiff’s Exhibit 7 in the amount of 
work done, but the $5,088.61 had not been paid at the time 
this voucher (Plaintiff’s Exhibit 15) was written up. 
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115 Q. Mr. Isaacs, on direct examination yesterday 
you were asked this question: 

“Before you approve the vouchers you satisfy your 
selves that the contractor has performed the contract as re¬ 
quired by its terms f ” 

And you replied: 

“Yes, sir.” 

What you meant by that, I take it—correct me if I am 
wrong—was that you satisfied yourselves that the account¬ 
ing or bookkeeping features of the voucher are correct, but 
vou do not satisfy yourselves that the contract has been 
performed, in the sense of ascertaining whether or not the 
work has been done; am I correct about that? A. That is 
right. 

Q. It is the function of the Auditor’s office to satisfy it¬ 
self that proper certifications have been made by the offi¬ 
cials and employees of the Engineers’ Office that the work 
has been done ? A. That is right. 

: All that we are concerned with is seeing that the papers 
and the contract support the voucher, but not the work 
done, which is solely the function, in this particular case, of 
the Engineers’ office. 

By the Court: 

Q. The work begins with the inspector in the field, who 
inspects the work done and reports it to the Engineers’ of¬ 
fice; and they hand it to you for final settlement? A. Yes. 

By Mr. Koenigsberger: 

Q. The function of the Auditor’s office is an accounting 
function solely? A. Yes, sir. 

Q. You were asked this question: 

! “Prior to the time you issue the check, or the Auditor 
signs the check, does the Auditor approve the voucher?” 

To which you answered: 

“No, sir; not by the Auditor; by the Chief Audit Clerk.” 

Then subsequently you stated that that was your posi¬ 
tion. A. Yes, sir. 

116 Q. That approval to which you referred is the 
bookkeeping or accounting approval, as to which you 

have just testified; is that correct? A. Yes, sir. 

Q. Later you were asked: 
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“Yours is the final approval on the voucher, is it!” 

And you answered: 

“In so far as the Auditor is concerned.’’ 

That, again, referred to the same kind of approval, an 
accounting or bookkeeping approval, to which we have been 
referring; am I correct about that? A. Yes. 

Q. The function of the Auditor’s office, then, is to see that 
such approvals have been had and that such arithmetical 
computations have been made as will justify a direction to 
the disbursing officer to pay; is that correct? A. Partially, 
yes. 

Q. Will you supply the defects ? A. The facts ? 

Q. No; you said it was partially correct. A. We ex¬ 
amine the voucher with the contract to see that the cer¬ 
tification of the work done by the Engineering Department 
and the computations are in accordance with the contract. 

Q. What I am trying to get at is why you said that what 
I said was partially correct. Or did I misunderstand you? 
A. I understood that it was solely the function of the Audi¬ 
tor’s office to see that the certifications of the Engineer De¬ 
partment were on the voucher before passing it. I did not 
want to omit the fact that we audit the voucher with the 
contract to see that the provisions of the contract have 
been carried out, insofar as we can determine. 

Q. Insofar as you can determine from the papers sub¬ 
mitted, only ? A. That is right. 

Q. You were asked by the Court: 

“When was the final settlement made on this, Mr. Wit¬ 
ness? Do vou know?” 

You replied: 

“Yes, sir.” 

The Court said: 

“When?” 

117 To which vou replied, in substance: 

“March 22, 1935”; 

Is that correct? Yes. 

Q. When you used the expression “final settlement,” 
you meant, I take it, that that was the final step taken in 
the Auditor’s office? A. Yes. 

Q. You are aware, of course, of the fact that the term 
“final settlement” is the term about which the courts have 
been in disagreement? A. Yes. 
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Q. You do not undertake to express an opinion on that? 
A. No. 

Q. Why was this $5,088.61 held up? Do you know? A. 
Pending completion of the contract. 

Q. It was held up because the contractor had defaulted? 
A. Right. 

i Q. The District was not sure whether it might sustain a 
loss on the contract, so it held up this $5,088.61 for the sole 
purpose of idemnifying itself in the event it should turn 
out that the contractor’s default had caused the District a 
loss; is that correct? A. That is my understanding; yes. 

Q. You are familiar, I take it, with paragraph 62 of the 
standard specifications? A. No, I am not. 

Q. I show you this (handing a paper to the witness). A. 
Yes. 

Q. Was the payment of $5,088.61 held up pursuant to the 
procedure prescribed by that section of the standard 
specifications? A. My answer is, “Yes.” 

By the Court: 

Q. Who held the thing up? You? A. It was held up in 
the Engineer Department,—the five thousand. 

Q. You do not know what reason you had for holding it 
up, do you? A. No, sir; it is a matter of opinion. 
118 Q. Do you know of your own knowledge why they 
held it up? A. No, sir. 

A copy of the letter of the Commissioners of April 16, 
1934, (Plaintiff’s Exhibit 23) is in the files of the Auditor’s 
office. I personally did not know anything about it. I can 
not say definitely when I first learned of the existence of 
that $5,088.61 voucher (Plaintiff’s Exhibit 7), but from my 
memoranda it appears that the first time it came to my 
knowiedge was after January, 1935, but I can not say that 
I really did not know anything about it prior to that time, 
nor can I say definitely when the $5,088.61 voucher was 
transmitted to the Auditor’s office. The only thing I can 
do is to go by the record. 

Q. How do you account for the fact that of these various 
vouchers that have been offered in evidence here some bear 
a date of approval by the Engineer of Streets and others 
that have been approved have no indicating date? A. I 
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would not know anything about that. That is not material 
to the Auditor’s office. 

Our routine did not require that the date of approval be 
indicated on the voucher. The various letters which have 
been offered in evidence as Plaintiff’s Exhibits 30, 31, 32, 
33 and 34 were framed by the principal Assistant Auditor. 
After the vouchers have come from the field men to the 
Engineers’ Office and have been approved by the Engineer 
of Streets they go directly to the Auditor’s office and re¬ 
quire no intermediate approval. 

Redirect Examination 

It is not customary in the Auditor’s office when the Audi¬ 
tor makes rules for the conduct of his subordinates to have 
a formal regulation issued. 

Q. I call your attention to Plaintiff’s Exhibit 7 and ask 
you whether or not, upon an examination of it and taking 
into account the practice in the Auditor’s office, there is 
anything to indicate to you, within approximate limits, when 
that voucher reached the Auditor’s office. 

The Witness. Oh, yes. 

Q. What is there that indicates to you when within cer¬ 
tain limits that may have reached the Auditor’s office? A. 

In this particular instance, the date of payment and 
119 the fact that there is a date beneath the Engineer of 

Streets’ signature. 

Q. The Engineer of Streets being whom? A. Mr. Rob¬ 
ertson. 

Q. And the date being what? A. The date that he signs 
the voucher. 

Q. What is that date as it appears on Plaintiff’s Exhibit 
7? A. March 6,1935. 

Q. Can you state—and if you can, will you—about how 
long after April 16, 1934, which is the date of Plaintiff’s 
Exhibit 23, a copy of it would have reached the Auditor’s 
office? Read it, please, if you are not familiar with it, be¬ 
fore you answer. A. Within five days after the execution 
of the order—after that date, yes. 

After having examined the voucher which is Plaintiff’s 
Exhibit 15, I can now state that the $5,088.61 which was 
the subject of Plaintiff’s Exhibit 7, was not included in the 
$73,618.86 shown on Plaintiff’s Exhibit 15. 
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Recross Examination 

By Mr. Koenigsberger: 

i Q. Your statement as to when that voucher, which is 
Plaintiff’s Exhibit 7, was received in the Auditor’s office is 
an inference based on the fact that after Mr. Robertson’s 
signature there appear the figures “3/6/35”; is that cor¬ 
rect? A. Not entirely; I do distinctly remember handling 
the case after January, 1935—receiving it, it having been 
Submitted to me—and I took care of it, and I had it out of 
the way. 

Q. But you have no independent recollection of the date 
when that happened? A. No, the date of it was subsequent 
to January, 1935. 

Q. You do not know when Mr. Robertson signed that 
voucher? A. I couldn’t say. 

Q. All you know is that he dated it “3/6/35”? A. Yes. 
120 By Mr. Stanley: 

Q. Mr. Isaacs, would you have examined that voucher 
had there not been the signature of Mr. Robertson or of 
Captain Whitehurst on it? I am referring to Plaintiff’s 
Exhibit 7. A. No. 

Mr. Stanley. That is all. 

By Mr. Koenigsberger: 

Q. Do you mean you should not have ? A. I do not usu¬ 
ally. 

Thereupon there was offered and received in evidence as 
Plaintiff’s Exhibit 40 a contract dated April 13, 1934 be¬ 
tween United States Casualty Company and Corson & Gru- 
man Co., which recited the existence of the contract be¬ 
tween the Lake Stone Company and the District of Co¬ 
lumbia (Plaintiff’s Exhibit 2) and the default, and by which 
Corson & Gruman Co. agreed to complete the performance 
of said contract between Lake Stone Company and the Dis¬ 
trict of Columbia at certain rates therein specified. 

Thereupon there was offered and received in evidence as 
Plaintiff’s Exhibit 41 a printed book entitled, “Standard 
Specifications for Pavements, Street and Alley Improve¬ 
ments and Work Incidental Thereto” published by the Dis¬ 
trict of Columbia Department of Highways in 1932, and in 
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force during the transactions testified to during the course 
of this case. It is stipulated that the following are the only 
portions of said specifications material in this case or in 
the disposition of this appeal: 

1. Definition of terms.—Whenever in these specifications 
and contract the following terms, or pronouns in place of 
them, are used, the intent and meaning shall be interpreted 
as follows: 

*##•#•# 

Engineer.—The director of highways, department of 
higlrways, District of Columbia, the engineer of streets, 
street division, department of highways, District of Colum¬ 
bia, acting directly or through an assistant or other rep¬ 
resentative duly authorized, such assistant or representa¬ 
tive acting within the scope of the particular duties as¬ 
signed to him or of the authority given him. 

121 62. Default and annulment of contract.—If the 

contractor fails to begin the work under contract 
within the time specified, or fails to perform the work with 
sufficient workmen and equipment or with sufficient mate¬ 
rials to insure the prompt completion of said vrork, or shall 
perform the work unsuitably or shall neglect or refuse to 
remove materials or perform anew such work as shall be 
rejected as defective and unsuitable, or shall discontinue 
the prosecution of the work, or if the contractor shall be¬ 
come insolvent or declared bankrupt, or shall make an as¬ 
signment for the benefit of creditors, or from any other 
cause whatsoever shall not carry on the work in an accept¬ 
able manner, the engineer shall give notice in writing to the 
contractor and his surety of such delay, neglect, or default, 
specifying the same, and if the contractor, within a period 
of ten (10) days after such notice, shall not proceed in ac¬ 
cordance therewith, then the commissioners shall, upon 
written certificate from the engineer of the fact of such de¬ 
lay, neglect, or default, and the contractor’s failure to 
comply with such notice, have full power and authority, 
without violating the contract, to take the prosecution of the 
work out of the hands of said contractor, and to appropri¬ 
ate or use any or all materials and equipment on the ground 
as may be suitable and acceptable and may enter into an 
agreement for the completion of said contract according to 
the terms and provisions thereof, or use such other methods 
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as in their opinion shall be required for the completion of 
said contract in an acceptable manner. All costs and 
charges incurred by the department, together with the costs 
i of completing the work under contract, shall be deducted 
from any moneys due or which may become due said con¬ 
tractor. In case the expenses shall exceed the sum which 
would have been payable under the contract, then the con¬ 
tractor and his surety shall be liable and shall pay to the 
District the amount of said excess. 

63. Termination of contractor’s responsibility.—The 
contract shall be considered complete when all w r ork has 
been completed and accepted by the engineer. The contrac¬ 
tor shall then be released from further obligation except 
as provided in paragraph 64. 

122 72. Acceptance and final payment.—When the con¬ 

tractor has completed the work in an acceptable man¬ 
ner in accordance with the terms of the contract the engi¬ 
neer shall make a final inspection of the project and upon 
completion of all necessary repairs or renewals, he shall 
certify in writing as to said completion and shall further 
certify as to the entire amount of each class of work per¬ 
formed and as to the value thereof. All prior certificates 
or estimates upon which payment may have been made 
being merely partial estimates are subject to correction in 
the final payment. The engineer shall certify the aforesaid 
certificate or quantities of work for final payment. 

Thereupon it was stipulated by the parties, by their re¬ 
spective attorneys, that said specifications constitute a part 
of the contract which is Plaintiff’s Exhibit 2. 

Thereupon there were offered and received in evidence 
the following exhibits: 
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Plaintiff’s Exhibit 42. 

September 27, 1934. 

The Honorable 

The Commissioners of the District of Columbia 
Washington, D. C. 

Attention: Major Hodgson, Assistant Engineer Commis¬ 
sioner 

In re; Contract of Lake Stone Company and Contract 
of Roy D. Schlegel. 

Gentlemen: 

Enclosed herewith is an affidavit and application for a 
certified copy of the contract between the District Govern¬ 
ment and Lake Stone Company for making repairs to ce¬ 
ment concrete roadway and alley pavements for the fiscal 
year ending June 30, 1934, and for a certified copy of the 
surety bond given in connection therewith; and also a copy 
of the contract between the District Government and Roy 
D. Schlegel, trading as R. D. Schlegel Company, for con¬ 
structing cement concrete sidewalks in various streets in 
the District of Columbia, and of the surety bond in connec¬ 
tion therewith. 

The application is made to you pursuant to the Act of 
July 7, 1932 (47 Stat. 608). I shall greatly appreci- 
123 ate it if you will expedite the furnishing of these 
copies. 

Sincerely yours, 

DEAN HILL STANLEY. 

Application and Affidavit for Certified Copies of Contracts 
and Bonds, Pursuant to the Act of July 7, 1932 (47 
Stat. 608) 

Alexander M. Tyree, being duly sw^orn, deposes and says 
that he is Secretary of the North American Cement Corpo¬ 
ration, a corporation organized and existing under and by 
virtue of the laws of the State of Delaware; that he is fa¬ 
miliar with the facts and circumstances herein related; 
between June 29, 1933 and April 10, 1934, the said corpo¬ 
ration furnished to Potomac Builders Supply Company of 
Washington, D. C., for the sale to Roy D. Schlegel, six thou¬ 
sand barrels of concrete, and furnished to Potomac Build- 
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ers Supply Company for re-sale to Lake Stone Company, 
fifteen thousand barrels of concrete, that said concrete and 
cement was used by Lake Stone Company and Roy D. 
Schlegel in making repairs to cement concrete roads and 
alleys and constructing cement sidewalks on the various 
streets in the District of Columbia; upon information and 
belief that said Lake Stone Company and said Roy D. 
Schlegel used the said concrete in the fulfillment of certain 
contracts which the said parties had entered into with the 
Government of the District of Columbia, to wit, Contract 
No. 11648 and Contract No. 11649; that there is still due 
and owing to said corporation Twelve Thousand Sixty-two 
Dollars and Forty-nine Cents ($12,062.49) for said con¬ 
crete which was used in the said District construction. The 
purpose of this affidavit is to secure, as permitted by the 
aforementioned statute, a certified copy of each of the 
aforesaid contracts with a certified copy of the bond of the 
surety of the principal of said contracts. 

! WHEREFORE, request is hereby made for certified 
copies of said contracts, together with copies of the bond 
of the surety of the principal of said contracts. It is re¬ 
quested that said copies be sent to Tilson, Frodel, Stanley 
and McCuen, Shoreham Building, Washington, D. C., who 
are attorneys for North American Cement Corporation in 
this matter. 

| ALEXANDER M. TYREE 

Subscribed and sworn to before me this 25th day of Sep¬ 
tember, 1934. 

MARIE A. SMITH 

(Seal) Notary Public 

124 Plaintiff’s Exhibit 43. 

Government of the District of Columbia 
Engineer Department 

October 19, 1934. 

Dean Hill Stanley, Esq., 

Shoreham Building, 

Washington, D. C. 

Dear Sir: 

In compliance with the request contained in your letter 
of September 27, 1934, addressed to Major Hodgson, I am 
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sending you herewith a certified copy of Contract No. 
11,649, with Roy D. Schlegel, for the construction of cement 
concrete sidewalks. 

I regret the delay in the preparation of the contract, 
which was occasioned by the difficulty experienced in secur¬ 
ing a copy of the specifications. 

I cannot furnish you with a copy of Contract No. 11649, 
with the Lake Stone Company, for the making of certain 
repairs to cement concrete roadway and alley pavements, 
at this time. The Act of July 7, 1932 (47 Stat. 608) pro¬ 
vides, that certified copies shall not be furnished until six 
months after final settlement has been authorized. In this 
case, final settlement was authorized on July 2, 1934. 

It is requested that you notify this office about December 
2, 1934, if you still desire a copy of this contract, at which 
time I shall be pleased to comply with your request. It will 
not be necessary to submit a new affidavit, as the one I now 
have will be placed on file for future reference. 

Very truly yours, 

R. M. BRENNAN, 

Chairman, 

Contract Board, D. C. 

(Enclosure) 

WRG. 

Plaintiff’s Exhibit 44. 

October 22, 1934 

Mr. R. M. Brennan, Chairman 
Contract Board, District of Columbia, 

Municipal Building, 

Washington, D. C. 

Attention: Chief Clerk 

Dear Sir: 

125 Thank you very much for your letter of October 
19, 1934, enclosing a certified copy of the contract 
No. 11649, with Roy D. Schlegel. 

As you suggest, I shall call your attention to the furnish¬ 
ing of the Lake Stone Company contract about December 2, 
1934. 

Very truly yours, 

DEAN HILL STANLEY 
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Plaintiff’s Exhibit 45. 

December 4, 1934. 

Chief Clerk, 

Engineer Department, 

Government of the District of Columbia 
Municipal Building, 

Washington, D. C. 

Attention: Mr. R. M. Brennan, Chairman, Contract Board, 
D. C. 

Dear Sir: 

Under date of September 27, 1934, we sent you an affi¬ 
davit, required by the Act of July 7, 1932 (47 Stat. 608), 
requesting copies of two contracts and two bonds, one be¬ 
tween the District of Columbia and Roy D. Schlegel, and 
the other between the District of Columbia and Lake Stone 
Company. We are advised that these contracts were num¬ 
bered 11,649 and 11,648, respectively. 

Under date of October 19, 1934, you sent us a certified 
copy of contract No. 11,649 with Roy D. Schlegel, and the 
copy of the bond. You stated that you were unable to send 
us a copy of the Lake Stone Company contract and bond, 
because of the statute prohibiting the furnishing of such 
until six months after final settlement, which was July 2, 
1934. You suggested that we write you on or about Decem¬ 
ber 2, 1934. We are now requesting that the contract with 
Lake Stone Company, which, we understand, is No. 11,648, 
be sent to us. You stated in your letter of October 19th 
that an additional affidavit for this purpose would not be 
necessary, the original affidavit referring to both contracts. 

Very truly yours, 

DEAN HILL STANLEY 
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126 Plaintiff’s Exhibit 46. 

Government of the District of Columbia 
Engineer Department. 

December 5, 1938. 

Mr. Dean Hill Stanley, 

Shoreham Building, 

Washington, D. C. 

Dear Sir: 


Reply is made to your letter of December 4th, requesting 
a certified copy of Contract No. 11648, with the Lake Stone 
Company, for making repairs to cement concrete roadway 
and alley pavements. 

I shall send you the copy as soon as practicable after the 
expiration of the statutory period of six months, that is 
after January 2,1935. 


WRG. 


Very truly yours, 

R. M. BRENNAN, 
Chairman, 

Contract Board, D. C. 


Plaintiff’s Exhibit 47. 

January 9, 1936. 

Chief Clerk, 

Engineer Department, 

Government of the District of Columbia, 

Municipal Building, 

Washington, D. C. 

Attention: Mr. R. M. Brennan, Chairman, Contract Board, 
D. C. 


Dear Mr. Brennan: 

With further reference to your letters of October 19, 
1934, and December 5, 1934, I am taking the liberty of re¬ 
minding you of your very kind promise that you would, 
subsequent to January 2, 1935, send us a certified copy of 
contract No. 11648 with the Lake Stone Company for mak- 
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mg repairs to cement concrete roadways and alley pave¬ 
ments, together with a certified copy of the bond given by 
that company. Our correspondence with you will show that 
we submitted the affidavit required by the Act of July 7, 
1932, (47 Stat. 608). 

The first six months period after final settlement has now 
run, and we may, on behalf of our clients, institute suit un¬ 
der the statute mentioned. We desire to do this expedi¬ 
tiously, and we would appreciate it very much if you 
127 would let us have this copy as soon as you conve¬ 
niently can. 

Thanking you again, I am 
i Very truly yours, 

DEAN HILL STANLEY. 

■ Plaintiff's Exhibit 48. 

February 25, 1935 

Chief Clerk, 

Engineer Department 

Government of the District of Columbia 

Municipal Building, 

Washington, D. C. 

Attention: Chairman, Contract Board, D. C. 

Dear Sir: 

Your records will show that we have filed the necessary 
affidavit requi red by the statute to secure a copy of the con¬ 
tract of the District with Lake Stone Company for making 
certain repairs to cement concrete roadw T ays and alley 
pavements, Contract No. 11649. Originally, you advised 
us that final settlement of this contract was made July 2, 
1934, and that after January 2nd you would send us a copy 
of the contract. I wrote you on January 9, 1935, calling 
your attention to this, and later talked with one of the 
gentlemen in vour office. At that time I was advised that 
the question had arisen as to whether or not final settlement 
had in fact been made on July 2, 1934, and that the copy of 
the contract could not be furnished until that question had 
been decided. We would appreciate it if you "would advise 
us whether the question has been decided and when we may 
have a copy of the contract and bond. 
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It is very vital to the interests of our client that we know 
the date of final settlement, since the client’s right to sue 
begins to run six months from that date. 

Any information you can give us will be greatly appreci¬ 
ated. 

Very truly yours, 

DEAN HILL STANLEY. 

128 Plaintiff’s Exhibit 49. 

Government of the District of Columbia 
Engineer Department. 

March 11, 1935. 

Mr. Dean Hill Stanley, 

Shoreham Building, 

Washington, D. C. 

Dear Sir: 

Reply is now made to your letter of February 25, 1935, 
requesting information regarding Contract No. 11648, with 
the Lake Stone Company, for the making of repairs to cer¬ 
tain roadway and alley pavements. 

The Lake Stone Company was declared in default of this 
contract, due to its acknowledged inability to proceed with 
the work, by order of the Commissioners of the District of 
Columbia dated April 16, 1934. The United States Cas¬ 
ualty Company, surety on the bond, then took over the work 
and prosecuted it to a satisfactory completion. All work 
under this contract was completed on June 30, 1934. 

When the Lake Stone Company was declared in default, 
there were certain funds due to it for work performed prior 
to its default. These funds were withheld pending com¬ 
pletion of the work. On March 1, 1935, the Commissioners 
approved the payment of this sum to the surety, and the 
payment voucher was approved by the Director of High¬ 
ways on March 6,1935. 

The affidavit furnished by you, on behalf of the North 
American Cement Corporation, has been placed on file. 

Should you still desire a certified cojiy of this contract, 
it is requested that you renew your request about August 1, 
1935. 

Very truly yours, 

W. N. HANDIBOE, 

Chairman, Contract Board, D. C. 
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Plaintiff’s Exhibit 50. 

September 5, 1935. 

The Chief Clerk 
Engineer Department 
Board of Commissioners of the 
District of Columbia, 

Municipal Building, 

Washington, D. C. 

Attention Mr. W. N. Handiboe: 

129 In re: Contract 11648 

with Lake Stone Company. 

Dear Mr. Handiboe: 

Will vou kindly refer to vour letter to me of March 11, 
1935, in which your reply to my letter requesting certified 
copies of the contract and the bond in the above named con¬ 
tract. Six months since final settlement was effected has 
now expired and I assume that you are at liberty to furnish 
me with the copies in accordance with the statute. I note 

that vou have the affidavit which we furnished in accor- 
* 

dance with the statute on file. 

I shall appreciate it very much if you will send me these 
copies. 

Very truly yours, 

DEAN HILL STANLEY 

It was thereupon stipulated that Mr. Stanley, attorney 
for the plaintiff, had the conversation referred to in Plain¬ 
tiff’s Exhibit 48. 

Thereupon there was offered and received in evidence 
Plaintiff’s Exhibit 51, which is the regulations governing 
claims for material or labor furnished under contracts with 
the District of Columbia for public buildings or works or 
for repairs or improvements thereon, the material portions 
whereof which are material to this case and to the determi¬ 
nation of this appeal are as follows: 

To whom it may concern: 

This statement is issued for the information of persons 
interested in claims for material and/or labor supplied and 
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used in the prosecution of of work on buildings and other 
public works or for repairs or improvements thereon for 
the District of Columbia. In reply to your recent inquiry, 
especial attention is invited to the paragraphs hereof which 
are checked, thus ## 

• * # # • 

One Suit—Intervention 

It will be observed that the statute provides that but one 
suit may be brought and that all claimants must intervene 
therein and fixes the time within which such intervention 
must be had. No permission is required before such suit 
mav be instituted. 

130 It is contrary to policy to institute suits upon con¬ 
tractors’ bonds solclv for the benefit of interveners. 
Unless some condition develops which requires the institu¬ 
tion of a suit bv the District of Columbia in its own behalf 
* 

within the six months next ensuing after final settlement 
authorization, it will be necessary for claimants to await 
the expiration of that period before they may bring suit. 

Persons wishing to know whether any suit has been in¬ 
stituted upon the contractor’s bond in a given ease should 
inquire of the clerk of the Supreme Court of the District of 
Columbia. 

Court 

When it becomes necessary to institute suit on the con¬ 
tractor’s bond such suit is brought in the Supreme Court 
of the District of Columbia. 

Certified Copies — Affidavit. 

A claimant who wishes to enter suit upon the bond of the 
contractor who has executed a formal contract and bond, 
and to be furnished with certified copy of such instruments, 
must file with the District of Columbia the affidavit required 
by the act of July 7,1932, setting forth that he has supplied 
material or labor in connection with the work the amount 
thereof and has not been paid therefor. Such application 
must be made (or renewed) not earlier than five months 
after the authorization of final settlement, the date of which 
authorization will be communicated when made to those 
claimants who have notified the District of their claims. 
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This postponement of the furnishing of the certified 
copies of the contract and bond for the suit upon which the 
bond is necessary because under said act the claimant can 
not sue the contractor and his surety until six months after 
such final settlement, and such copies are withheld for said 
five months because in the meantime the claim mav be dis- 
posed of and the labor of making such copies be therefore 
avoided. If the District of Columbia should institute suit 
against said contractor within six months next following 
such final settlement, the claimant would be notified of such 
suit and the desired certified copy forwarded upon notifica¬ 
tion to the department of the renewal of the application 
therefor. 

131 If it is shown, however, that the applicant has a 
material interest in the subject matter of the papers 
and desires such copies for use independently of the pro¬ 
visions of the law, consideration will be given to his request 
for the copies. 

When the certified copy of the contract and bond is fur¬ 
nished for a claimant’s use no fee is charged. 

There is no particular form of affidavit required. 

Legal Advice. 

The District of Columbia can not undertake to adjust 
differences or determine controversies between contractors 
or subcontractors and persons furnishing material or labor, 
nor will it give advice as to the best method of securing or 
collecting claims. The practice with regard to such mat¬ 
ters is fully stated here for the information of inquirers, 
but claimants must consult their attorneys for answers to 
questions involving the determination of legal points of 
procedure. 

DANIEL E. GARGES, 
Secretary , Board of Commis¬ 
sioners of the District of Co¬ 
lumbia. 

It was thereupon stipulated that the originals of the 
vouchers which are Plaintiff’s Exhibits 7, 9, 11, 13 and 15, 
are in the files of the General Accounting Office; that they 
have been there respectively since about sixty days after 
the date of their approval by the Auditor of the District of 
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Columbia and since that date thev have been in that office 
and have not been tampered with. 

Charles Philip Detwiler 

Direct Examination. 

I am employed in the General Accounting office. Pursu¬ 
ant to a subpoena duces tecum served on the Acting Comp¬ 
troller General I have brought with me documents from 
files in the General Accounting office. 

132 Mr. Stanley. Do you agree that the Auditor ap¬ 
proved Plaintiff’s Exhibit 15 on January 30,1935? 
Mr. Koenigsberger. Approved it for payment. 

By Mr. Stanley: 

Q. He approved it? A. Payment was made on that. 
Thereupon there was offered and received in evidence 
Plaintiff’s Exhibit 52, as follows: 

Plaintiff’s Exhibit 52. 

September 27, 1934. 

United States Casualty Company, 

60 John Street, 

New York City. 

Gentlemen: 

We represent the North American Cement Corporation. 
We are writing you in connection with the bond, upon 
which you were surety, for Lake Stone Company, given 
pursuant to the Act of July 7, 1933, in connection with a 
contract between the District of Columbia and Lake Stone 
Company for making repairs to cement concrete roadway 
and alley pavements in various streets and alleys during 
the fiscal year ending June 30, 1934. Our client furnished 
cement which was used in the prosecution of the work un¬ 
der the said contract, and for which there is still due, after 
credit has been given for payments on account and for bags 
returned, the sum of $8,465.14. 

The District Government advises us that final settlement 
was made on this contract on July 2, 1934. 
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We shall be glad to have your views on the matter and 
to know whether or not you are prepared to meet this obli¬ 
gation, for which you are surety. 

Very truly yours, 

I DEAN HILL STANLEY. 

And thereupon there was offered and received in evi¬ 
dence Plaintiff’s Exhibit 53 as follows: 

133 Plaintiff’s Exhibit 53. 

United States Casualty Company 

Baltimore, Md., October 3,1934. 

Subject: Claim #US-163—Bond #U-400380—Lake Stone 
Company, Inc.—Bethesda, Maryland. 

Tilson, Frodel, Stanley & McCuen, 

Attorneys at Law 
Shoreham Building, 

Washington, D. C. 

Gentlemen: 

I have your letter of September 27, addressed to our New 
York office. I am surprised to note the amount of the claim 
asserted by you as we were informed by the Lake Stone 
Company that the amount of material used on this specific, 
contract was very much less than the claim presented. 

The Lake Stone Company was considerably involved. 
They purchased materials for a number of different con¬ 
tracts, all apparently on the same account. To my knowl¬ 
edge, there were two public contracts of the District of Co¬ 
lumbia, one garage contract and a cast-stone business in 
this account. The total indebtedness of the Lake Stone 
Company apparently being $12,000.00. The only contract 
in which we are interested, of course, is that for repairs to 
street and alley pavements in the District of Columbia. 
The sidewalk contract was entered into by Roy D. Schlegel 
and the bond was written by the Continental Casualty Com¬ 
pany. We, of course, have no interest whatever in the cast- 
stone business or in the garages which were erected by the 
Lake Stone Company, Inc. Therefore, regardless of the 
liability of the Lake Stone Company, Inc., the United States 
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Casualty Company is only responsible for such materials 
as were incorporated in this specific project. 

The Lake Stone Company has informed us that the Poto¬ 
mac Builders Supply Company furnished this cement to 
them during July and a part of August, 1933, but that after 
that time, shipments were made direct by the North Amer¬ 
ican Cement Company, they being charged the same price 
at which the cement was billed to the Potomac Builders 
Supply Company. Apparently the reason for the change 
was the fact that the Potomac Builders Supply Company 
could no longer handle the matter. Apparently the Lake 
Stone Company was billed at the rate of 2^ per barrel less 
than the amount they originally agreed to pay the 
134 Potomac Builders Supply Company. Has this re¬ 
duction of 2 <j- per barrel been taken into consider¬ 
ation when the statement of claim was drawn up? 

In view of the fact that the amount of cement used on this 
specific contract is not definite and that further the Lake 
Stone Company, Inc. appears to be entitled to a reduction 
of 2<- per barrel on all cement furnished direct by the North 
American Cement Company, we cannot accept this claim on 
its face without further evidence as to its correctness. I 
feel that we should have an itemized certified statement of 
claim from your client. I feel that the change is price 
should be properly adjusted and that we should be fur¬ 
nished with sufficient evidence or other vouchers to allocate 
the material to this particular job. 

After discussing the matter with the Lake Stone Com¬ 
pany, it has been decided that the total amount due on this 
contract should be approximately $6,000, and we are will¬ 
ing to make payment of $6,000 for immediate settlement. 

Regretting the difficulty that has arisen in this matter 
and awaiting an early reply from you, I am 

Very truly yours, 

J. KAILER KIDD, 
Attorney . 

JKK :HEB 

Thereupon the plaintiff, by its attorney, filed a motion 
that its declaration be amended in certain particulars to 
conform to the proof and also that its particulars of de- 
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mand be also amended to the same effect, which motion ap¬ 
pears elsewhere in this record. 

The defendant, bv its attorneys, objected to the plaintiff 
being granted leave so to amend, upon the grounds that by 
the proposed amendment it was proposed to increase the 
amount claimed from $7,792.50 to $8,665.32, particularly 
since the statute of limitations had run in the meantime and 
upon the ground that the original declaration stated that it 
Was a claim for cement sold to the Potomac Builders Sup¬ 
ply Company, and that it was sought by the proposed 
amendment to allege that the claim was for goods sold to 
the Lake Stone Company, but the Court overruled said ob¬ 
jection and granted the plaintiff’s motion and ordered that 
the pleas to the original declaration should stand to the 
declaration as amended, and also granted the defen- 
135 dant leave to file additional pleas to the declaration 
as amended, and thereafter defendant filed an addi¬ 
tional plea as appears elsewhere in this record. Plaintiff 
joined issue upon the defendant’s pleas to the amended dec¬ 
laration and defendant’s attorney stated that he did not 
desire to offer further evidence in support of defendant’s 
pleas. 

And thereupon the plaintiff rested. 

And thereupon, to maintain the issues on its part joined, 
the defendant produced certain witnesses, who, being each 
first duly sworn according to law, severally testified in sub¬ 
stance as follows: 

L. P. Robertson 

Direct Examination 

I am Engineer of Streets of the District of Columbia, and 
held that office during 1933,1934 and 1935. I know in a gen¬ 
eral way about the contract between the District of Colum¬ 
bia and the Lake Stone Company for paving work during 
the fiscal year ended June 30,1934, in connection with which 
the Lake Stone Company defaulted in March, 1934. The 
letter dated March 27, 1934 (Plaintiff’s Exhibit 17) in 
which the Lake Stone Company declared itself in default 
was received by the Chief Clerk of the Engineer Depart¬ 
ment. It came to me in due course and I forwarded it to 
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the Director of Highways with a first endorsement on it 
dated March 30, 1934 (Plaintiff’s Exhibit 19). I can not 
state whether the voucher for the $5,088.61 (Plaintiff’s Ex¬ 
hibit 7) had been made up at the time I wrote that endorse¬ 
ment. That was for work performed. I cannot state if the 
voucher was made. 

By the Court: 

Q. How did you know it ? A. That was the total amount 
of work performed. 

Q. I am talking about that memorandum in which refer¬ 
ence was made to holding back that $5,088.61 payment. 
How did you know it was $5,000 unless you had a voucher? 
A. That was the amount due the Lake Stone Company, and 
it was the amount due for the month of March—the work 
they had performed—but that does not mean that the 
voucher itself had been prepared. We took it by the day, 
and at the end of the month we knew the total. 

136 Q. You knew the total? A. Yes, but I couldn’t 
say whether the voucher was in existence. 

By Mr. Koenigsberger: 

Q. So, it is a fact, I take it, that when you wrote that en¬ 
dorsement on March 30, 1934, it had been determined by 
your office that that amount of $5,088.61 was owing for the 
March work; is that correct? 

Mr. Stanley. I object to that as calling for a conclusion. 
It may or may not have been owing. 

The Witness. It was the amount due, as stated here. 

By Mr. Koenigsberger: 

Q. It represented the total called for by the contract at 
the rates prescribed in the contract for work during March, 
1934? A. That is the statement that I made in this en¬ 
dorsement. 

Q. That determination could have been made indepen¬ 
dently of the voucher? A. That was the amount due the 
contractor regardless of the voucher. 

Q. That had been determined specifically by whom? A. 
Specifically by several foremen who performed the work, 
and inspectors. It is a total of the amount of work for one 



140 


UNITED STATES CASUALTY COMPANY VS. 


specific month here, namely, March. We paid the contrac¬ 
tors monthly. 

Q. In full on a job of this sort? A. Up to date for each 
month. 

i Q. Those figures were compiled by your field inspectors? 
A. Yes. 

Q. They were computed and checked in your accounting 
office at that time? A. That is right. 

Q. The man who did that work was Mr. Lumpkins? A. 
Mr. Lumpkins checks vouchers. 

Q. His official duties are what? A. His official position 
is Chief Clerk and Cost Accountant. 

Q. Referring to Plaintiff’s Exhibit 7,1 note thereon your 
signature and the date “3/6/35.” Have you any indepen¬ 
dent recollection at this time as to when you signed that 
voucher or as to when you dated it? A. I dated it 
137 on the 6th of March, 1935, the date I signed it. 

Q. Do you remember that, or is that a statement 
of your regular practice? A. That is the practice of the 
office. You say, Do I remember? I can’t sit here and re¬ 
member on that specific date. I do not think a man simply 
could do it. But it is the practice of the office to date them. 

Q. Let me direct your attention to Plaintiff’s Exhibit 9, 
particularly your signature. A. That is my signature. 

Q. That indicates that your signature does not always 
bear a date? A. The signature has not any date on this 
voucher. I did not say I had an invariable rule; I said it 
was customary. 

Q. Let me call your attention to Plaintiff’s Exhibit 11. 
Your signature does not bear any date there, does it? A. 
No, it does not. There isn’t any date here like there was 
on the other one. 

Q. The voucher bears a date? A. Yes, the voucher bears 
a date. 

Q. But there is no date when you actually affixed your 
signature? A. That is right. 

Q. When you recommended in your endorsement of 
March 30, 1934, that that $5,088.61 be withheld, you made 
your recommendation pursuant to paragraph 62 of the 
standard specifications? A. That is right. 

Q. Was that because of the fact that the District might 
have sustained some loss by reason of this default, and you 
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wanted to have some indemnity for the District. A. That 
is right. He was a defaulting contractor, and we held the 
money. 

Q. That money was not held up because of any possibility 
of a reaudit or a recheck in order to determine whether that 
amount should be $5,088.61 or some other amount? A. No, 
it had already been—this is the amount due the contractor. 
It was not the intention to write this endorsement—this 
first endorsement—with the idea that it may be rechecked 
sometime. This amount is due the contractor, as stated 
here. 

138 Q. For final determination? A. Yes, the figures 
were not changed on the voucher at all. 

By Mr. Koenigsberger: 

Q. Were you familiar with the order of the Commission¬ 
ers of April 16, 1934, Plaintiff’s Exhibit 23? A. I don’t 
remember that. 

Q. Can you tell from these notations whether or not a 
copy was forwarded to your office? A. This does not say 
so. That says “E. D.” That would be the Engineer De¬ 
partment. 

Q. That is your department? A. We are members of the 
Engineer Department. 

Q. It would go to your superior? A. Possibly to Cap¬ 
tain Whitehurst. This, as a matter of fact, came into our 
office. There is Elbert’s signature, and Fennell, too, and 
Couch too. They are all employees in my office. 

Q. So, that order was actually in your office? A. It was 
in there at some time. 

Q. Then, this work was finally completed or finished by 
the terms of the contract on June 30, 1934? A. That was 
the terms of the contract, yes. 

Q. Did you ever before see Plaintiff’s Exhibit 25, which 
is a memorandum from the Corporation Counsel to the 
Commissioners. A. By my initials on it, I did. Yes, I have 
seen this. 

Q. That was a memorandum dated January 31, 1935, in 
which, among other things, the Corporation Counsel rec¬ 
ommended that upon receipt of releases from the Lake 
Stone Company, and the United States Casualty Company, 
the check in settlement, payable to the order of the Lake 
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i Stone Company, be released to the United States Casualty 
Company, represented by its counsel? A. That is right. 

Q. That had reference to that $5,088.61 payment. A. 
That is right. We received that— 

Q. Let us take up one subject at a time. That was 
139 approved by the Commissioners on the recommenda¬ 
tion of the Corporation Counsel? A. Approved on 
January 31,1935. I received it March 5,1935. 

! Q. Subsequently it was passed on to the Auditor? A. On 
March 6, 1935. 

Q. Do you know at what stage of the proceedings Cap¬ 
tain Whitehurst signed this, except from the fact that it is 
apparently dated March 6, 1935? A. No, unless it was 
dated here. I presume, if I am allowed to say that, that he 
signed it on the same day. There is the date here (indicat¬ 
ing), the same as this date (indicating). 

By Mr. Stanley: 

; Q. Referring to the same date, March 6,1935, in that por¬ 
tion over Captain Whitehurst’s signature? A. I presume 
that was the date he signed it. 

By Mr. Koenigsberger: 

Q. Just the same as you presume it is the date you signed 
it? A. If I dated it on that date, I signed it. 

1 Q. Can you tell us why Captain Whitehurst signed that 
voucher, when he apparently did not sign the others? A. 
Well, I can tell you this: I am authorized by law to sign 
them, or Captain Whitehurst. Sometimes we both sign 
them. 

i Q. You do not know of any particular reason why you 
both sign them? A. No, unless it was this particular case. 

Q. Do you mean because of the peculiar facts? A. Yes, 
it was a defaulting contractor. My signature is just as 
good as Captain Whitehurst’s. 

Q. So far as the Auditor is concerned? A. Yes, and so 
far as the Treasury. 

Q. This was a case of extra costs? A. Possibly so. 

Q. Do you happen to know where this exhibit, Plaintiff’s 
Exhibit 7, reposed from the time it was apparently made 
up, on March 31, 1934, until sometime in the month of 
March, 1936, when you and Captain Whitehurst signed it? 
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A. I couldn’t tell you that. There were perhaps several 
places it may have been. It may have been in the 
140 vault of the Engineer Department, where we keep a 
lot of papers. It may have been in the secretary’s 
office of the Commissioners, but it wasn’t in my particular 
own office. I know it wasn’t. 

By the Court: 

Q. But could it have been in your department or divi¬ 
sion ? A. It possibly could have been in my department. 

By Mr. Koenigsberger: 

Q. It is probably true, is it not, that there was a sort of 
stop-order placed on this voucher until such time as the 
Commissioners should release it? A. I wouldn’t say it was 
a voucher. It was a stop-order. 

Q. On the payment? A. On the payment, yes. 

Cross Examination. 

Q. Mr. Robertson, I refer you again to Plaintiff’s Ex¬ 
hibit 19, which is your first endorsement, and particularly 
to the paragraph which was read to you by Mr. Koenigs¬ 
berger relative to the $5,088.61. You stated that that was 
a final determination of the amount due. Did you mean by 
that that that was the final determination that Lake Stone 
Company had furnished the labor, materials, and construc¬ 
tion w r ork during month of March, and that, other things 
having been proper, they would have been paid for that at 
that time? A. Yes, Here is what I meant: I thought I said 
that this $5,088.61 was the amount due the Lake Stone Com¬ 
pany for work performed under this contract during March. 

Q. When you say it was due, are you using that word in 
the sense that the money should have been paid to them at 
that time ? A. They had furnished the work. 

Q. They had defaulted, had they not? A. They had de¬ 
faulted before that. But this was the amount of work they 
had accomplished in the month. 

Q. In other words, is this what you mean: The inspec¬ 
tors having inspected that job that the Lake Stone Com¬ 
pany had done, and having inspected the work they had 
done during the month of March, made their measurements, 
applied the terms of the contract to those measurements, 
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and arrived at the conclusion that Lake Stone Com- 

141 pany had done work to the value of $5,088.61? A. 
That is right. 

Q. That is what you meant ? A. That is the amount that 
is due them. 

Q. What I have just stated is what you meant? A. You 
state it one way, and I state it the other. 

Mr. Koenigsberger. I think the witness may state it in 
his own wav. 

The Witness. I just want to try to make it plain in my 
own words what it is. I don’t want you to tell me or any¬ 
body to tell me what it is. 

By Mr. Stanley: 

! Q. I do not want to tell you. A. This is the amount due 
the Lake Stone for work performed during March. 

Q. Why was it not paid to them if it was due them? A. 
They defaulted. 

Q. Although they had defaulted, what was there to alter 
the situation that that was due them? A. At that time the 
contract would not have been over until sometime the end 
of June, which was the 30th of June, and we didn’t know 
whether they were going along, doing the work, or not. 

Q. Whether who was? A. Whether the Lake Stone or 
the bonding company at the time this was written. 

Q. So, the payment of $5,088.61 was held up for what 
purpose? A. Here is why: “Therefore, recommended that 
this file be referred to the Corporation Counsel for advice 
as to the proper procedure to be taken by this office and also 
as to furnishing notifications to the bonding company.” 

We were finished with it. Then we gave it to the Corpo¬ 
ration Counsel. That is the next paragraph. 

Q. I call your attention to Plaintiff’s Exhibit 20, which is 
a memorandum to the Commissioners from the Corpora¬ 
tion Counsel. The last paragraph of that document reads 
as follows: 

“No further payment should be made to this contractor, 
and the amount of $5,088.61, which otherwise would have 
been due the contractor for the work completed during the 
month of March, must be retained until the comple- 

142 tion of the contract and a determination is made of 
the cost thereof.” A. Yes. 
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Q. Is it not possible that there might have been amounts 
to deduct from that $5,088.61 before it was to be payable to 
the Lake Stone Company? A. Well, the $5,088.61 was due 
them, the contract had not been fulfilled, and we couldn’t 
tell, or the Corporation Counsel, what the Commissioners 
would have done if the Lake Stone Company had continued 
with the work. This is due to—You asked me if that was 
subject to any deduction. 

The Court. It seems to me that we are quibbling here 
about this whole business. Here was a voucher already 
made up, or made up afterward. These people had done 
so much work during the month of March, according to the 
schedules, and there is the amount of money. It was not 
paid to them then and there, as was done for others, because 
they had defaulted on the contract. The money was being 
held up pending final settlement. Suppose they had to go 
out and get that same amount of work done. The material 
would have cost more. 

Mr. Stanley. He has unfortunately used the word 
“due.” I am trying to bring out the fact, as it is a fact, 
that that amount was held up to determine whether any 
deduction should be made, and that could not be determined 
until after the contract was completed and this officer had 
passed on it. 

The Court. I think so too. 

The Witness. This was due for the work done in March, 
but the Corporation Counsel held it up. Nobody can say 
it wasn’t due. 

Bv the Court: 

Q. It was due in the same sense that the work had been 
completed? A. That is all I mean. 

By Mr. Stanley: 

Q. Do you mean, when you say “due”, this money that 
should have been paid? A. When I say “due,” I mean 
they had done that much work under the terms of the con¬ 
tract, and it was due them. 

Q. Refering again to Plaintiff’s Exhibit 19, when you 
said that $5,088.61 was due the Lake Stone Company, did 
you mean to communicate as a fact to the Director of High- 
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ways that that amount would ever be paid to Lake Stone 
Company? 

Mr. Koenigsberger. If your Honor please, I think that 
Mr. Stanley has gone far enough with this. It is per- 
|143 feetly plain to all of us what this witness meant. He 
meant that perhaps it should have been held up on 
account of the default. He has said so in writing and has 
said so here a dozen times. 

The Witness. I don’t see how I can make myself any 
plainer than I have. 

The Court. I think I understand what he means. 

Mr. Stanley. That is all. 

John F. McGinness. 

Direct Examination. 

I was in the employ of Corson and Gruman Company, 
paving contractors, during the entire year 1934 as book¬ 
keeper. I am familiar with the contract made in April, 
1934, between Corson and Gruman Company and the United 
States Casualty Company in respect of the furnishing of 
certain work and material for a paving contract which the 
United States Casualty Company was at that time doing 
in its capacity of completing surety. 

Under a contract between the District of Columbia and 
the Lake Stone Company (Plaintiff’s Exhibit 40), that work 
was done by the Corson and Gruman Company between 
April 13,1934 and June 30, 1934. No work was done under 
that contract after June 30, 1934, and Corson and Gruman 
Company was not called upon to rectify any errors or do 
any additional work after that date. 

J. Kailer Kidd. 

Direct Examination. 

I reside in Baltimore and am an attorney at law and a 
member of the Bar of the State of Maryland. I was attor¬ 
ney for the United States Casualty Company during the 
early part of 1934 when the Lake Stone Company defaulted 
in its contract for paving and repair work with the District 
of Columbia and I handled that transaction from the stand¬ 
point of the United States Casualty Company. The orig¬ 
inal of the voucher dated July 1, 1934 for $1,656.65 (Plain- 
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tiff’s Exhibit 15) came to me as attorney for the United 
States Casualty Company for approval, under cover of a 
letter from the Auditor of the District of Columbia dated 
July 19, 1934 (Plaintiff’s Exhibit 32) and was so received 
a day or two after that date. We must accept a voucher 
and send it back to them before any payment can be made. 

I can not say whether, when that voucher was re- 
144 ceived by me on behalf of the United States Casualty 

Company the signature of the Assistant Auditor was 
on it, although I think it was, but I know that Mr. Robert¬ 
son ’s signature was on the voucher at that time. When we 
received that voucher we had a photostatic copy made of 
it and had the voucher signed by Mr. Boyd Nelson, as Vice 
President of the United States Casualty Company, and then 
returned it to the Auditor of the District of Columbia. 

After having had the photostat referred to exhibited to 
him, the witness stated that when the original thereof was 
received by the United States Casualty Company it bore 
the signatures of only L. P. Robertson, and the initials 
F. B. C. At the time the photostat was made it had no sig¬ 
natures on it except those of the United States Casualty 
Company and L. P. Robertson, then it went back to the Dis¬ 
trict and other signatures were placed on it. So far as I 
know no work was done under this contract by the United 
States Casualty Company, the Lake Stone Company, by 
Corson and Gruman or by anybody else after June 30,1934. 

Cross Examination. 

Plaintiff’s Exhibit 33 was received by me on or about its 
date, October 11, 1934. 

Porter M. Lumpkins. 

Direct Examination. 

For the past nine years I have been cost accountant and 
chief clerk of the Street Division of the District of Colum¬ 
bia, which is part of the office of the Engineer of Streets. 
I do not know for a fact where the voucher of March 31, 
1934 (Plaintiff’s Exhibit 7) was between the time it was 
prepared on March 31, 1934, and the time it was signed by 
Mr. Robertson on March 6, 1935 but it was probably—it 
was either in the Street Division or the Corporation Coun- 
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sel ’s Office. That voucher was prepared by me or by some¬ 
body on my direction, based on the tickets of field inspec¬ 
tors. 

Q. It was computed by you and sent to Mr. Elbert, who 
is Computing Engineer? A. Well, at that time, I don’t 
recall whether we actually prepared the voucher and sent 
it to the Auditor for check or not. The cost w*as corn- 
145 puted but whether we asked him to prepare the 
voucher, I don’t know. The date indicates we did. 
I don’t recall the actual date we prepared the voucher. The 
date indicates it was March 31, 1934. 

Q. But it w^as your job to prepare the voucher? A. Yes. 

By the Court. 

Q. You would not have put on there a date that did not 
belong there? A. I don’t think so. Apparently it was pre¬ 
pared on the date of March 31. 

By Mr. Koenigsberger: 

Q. You have no reason to think it was not? A. No, sir. 

Q. You just do not have any independent recollection? 
A. That is correct. 

After it "was prepared in my office it went to Mr. Elbert, 
the Computing Engineer, for check. He apparently made 
no changes in it, and initialed it and sent it back to me. 
That was routine. The next step would be for me to post it 
in the books against the proper appropriation and forward 
it to Mr. Robertson for signature. I forwarded it to Mr. 
Robertson for signature on March 6,1935. I know that be¬ 
cause I have looked through the Engineer Department rec¬ 
ord for a letter I prepared for Mr. Robertson’s signature 
dated that date. The letter to which I refer is Plaintiff’s 
Exhibit 26. 

Q. When you prepared that letter, you must have at¬ 
tached the voucher? A. Yes, it was in my office at that 
time. 

Q. Where did you get it from? A. It was certainly in 
my office at that time. Where it was in the meantime, I do 
not know. What I mean by that is I do not know whether 
it was sent to the Corporation Counsel along with the other 
papers or whether I retained the voucher in my office. I 
don’t recall. 
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Q. This memorandum is addressed to the Director of 
Highways. That is Captain Whitehurst, or was Captain 
Whitehurst at that time? A. Yes. 

Q. Why did you think it was necessary for Captain 
Whitehurst to sign that voucher? The regulations did not 
require it. A. In this particular case the Commissioners 
ordered it was to be paid. The order was referred 
146 to the Director of Highways, and the Director of 
Highways sent it to Robertson for recommendation, 
and Mr. Robertson asked me to prepare the recommenda¬ 
tions to accompany the voucher. 

Q. There was no reason, was there, why Mr. Robertson 
could not have just signed that voucher and sent it on to 
the Auditor’s office? A. I don’t see any reason except to 
close the files. 

Q. The Auditor would not have questioned it, would he ? 
A. No, the Auditor would not question with the paper 
accompanying it, because it was ordered by the Commis¬ 
sioners. 

Cross Examination. 

The order to which I referred in my direct examination 
is the stamped approval dated March 1, 1935, on Plaintiff’s 
Exhibit 25, signed by the Secretary to the Board of Com¬ 
missioners. 

Thereupon there was offered and received in evidence the 
following: 
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on the bond for six sooths folloelac the date final settla- 
aont was authorised. Pinal sottisane % ans authorised on 
2 Jhno 30. 193** “ ' * 

Please infers this office Aether or not you have 
any present Intention of rT onaon dlns that salt be filed 
acelast the contractor or surety. As Initialed natation 
on the attached record card will suffice. 
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Defendant’s Exhibit 1. 

148 The plaintiff, by its attorney, objected to the re¬ 
ceipt of said document in evidence upon the ground 
that it was immaterial and irrelevant, and that it was not 
shown that the chief clerk of the Engineer Department had 
any authority to determine anything relative to the date 
of final settlement. 

The Court overruled said objection, to which action of 
the Court, the plaintiff, by its attorney, then and there duly 
noted an exception. 

And thereupon the defendant rested. 

The foregoing is the substance of all the testimony in the 
case. 

And thereupon the defendant, by its attorneys, moved the 
Court to make a finding and enter a judgment in favor of 
the defendant, upon the ground that it appears from the 
testimony in the case that the action was not commenced 
within one year after the date of the performance of the 
contract and final settlement thereunder. 

The Court overruled said motion, to which action of the 
Court the defendant, by its attorneys, then and there duly 
noted an exception. 

Thereupon the plaintiff, by its attorney, moved the Court 
for a judgment in its favor in the amount of $8,665.32, with 
interest from September 28, 1934. 

The Court did not rule on said motion at that time. 

Thereupon the defendant, by its attorneys, offered thir¬ 
teen several requests for findings of fact and five several 
requests for rulings of law, which are set forth elsewhere 
in the record. 

Thereupon the plaintiff, by its attorney, offered seven¬ 
teen several requests for findings of fact and three several 
requests for rulings of law, which are set forth elsewhere 
in the record. 

Thereupon the Court took the case under advisement and 
thereafter, as appears elsewhere from the record, made its 
findings of fact and conclusions of law, which are set forth 
elsewhere in the record. 

Immediately upon the filing of said findings of fact and 
conclusions of law, the defendant, by its attorneys, filed its 
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exceptions thereto, which are set forth elsewhere in the 
record. 

Be it further remembered that the several exceptions set 
forth in the foregoing bill of exceptions were severally 
made and entered as they purport to have been made 
149 and entered, and the defendant prays the Court to 
sign this, its bill of exceptions, which is accordingly 
done, now for then, this 3rd day of August 1938. 

0 R LUHRING 

Justice . (Seal) 

Approved: 

DEAN HILL STANLEY 
Attorney for Plaintiff. 

SIMON, KOENIGSBERGER— 

Attorneys for Defendant. 

Endorsed on Cover: No. 7255 United States Casualty 
Co., Appellant, vs. D. C. to the use of North American Ce¬ 
ment Corporation. United States Court of Appeals for the 
District of Columbia Filed Sep 29 1938 Joseph W. 
Stewart, Clerk. 
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UNITED STATES CASUALTY COMPANY, 
a Corporation, Appellant, 
vs. 

DISTRICT OF COLUMBIA to the use of NORTH 
AMERICAN CEMENT CORPORATION, 
a Corporation. 


BRIEF on BEHALF of APPELLANT 


STATEMENT OF THE CASE 

This is an appeal from a judgment of the District 
Court of the United States for the District of Colum¬ 
bia (R. 29) entered upon findings of fact and con¬ 
clusions of law made by the trial Judge (R. 24-28) in 
an action at law tried without a jury pursuant to 
waiver of right to trial by jury (R. 12), in an action 
against the surety on the bond of a contractor with 
the District of Columbia, brought under the provisions 
of the Act of July 7, 1932 (47 Stat. 608, e. 441; D. C. 
Code Supp. Ill, Title 20, Sec. 47). 

Summary op the Questions to be Decided. 

1. Was the action commenced within one year after 
the performance and final settlement of the con¬ 
tract, as provided by the statute? 
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2. Was the plaintiff, by amending its declaration, 
permitted to state a new cause of action instead 
of restating the original cause of action? 

The Facts. 

The facts in the case are substantially without dis¬ 
pute. The differences between the appellant and the 
appellee arise from divergent views as to the legal 
effect thereof. 

Under date June 28, 1933, a contract was entered 
into between the District of Columbia and Lake Stone 
Company, whereby Lake Stone Company agreed to fur¬ 
nish all necessary labor and material for the making 
of repairs to concrete roadway and alley pavements 
in such highways and alleys within the District of 
Columbia as might be directed by the Director of High¬ 
ways of the District, during the fiscal year ending 
June 30, 1934, for the prices specified in the schedule 
attached to the contract, and in accordance with the 
Standard Specifications for the District of Columbia 
Department of Highways for Pavements, Street and 
Alley Improvements, issue of 1932, on file in the 
office of the Engineer Commissioner of the District 
of Columbia, which were made a part of the contract. 
Under the contract Lake Stone Company was entitled 
to receive payment for the performance of the work 
by checks of the disbursing officer of the District 
of Columbia in acordance with Paragraphs 71 and 72 
of the Standard Specifications (R. 39-40). 

Paragraph 72 of the Standard Specifications pro¬ 
vides that when the contractor shall have completed 
the work in an acceptable manner in accordance with 
the terms of the contract, the engineer shall make a 
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final inspection of the project and that upon comple¬ 
tion of all necessary repairs or renewals, he shall 
certify in writing as to said completion and shall fur¬ 
ther certify as to the entire amount of each class of 
work performed and as to the value thereof (R. 124). 

The term “engineer” is defined in Paragraph 1 as 
the Director of Highways, Department of Highways, 
District of Columbia, the Engineer of Streets, Street 
Division, Department of Highways, District of Colum¬ 
bia, acting directly or through an assistant or other 
representative duly authorized, such assistant or rep¬ 
resentative acting within the scope of the particular 
duties assigned to him or of the authority given him. 
[Italics supplied] (R. 123). 

Pursuant to the requirements of the Act of July 7, 
1932 (47 Stat. 608, c. 441; D. C. Code Supp. Ill, Title 
20, Sec. 47) Lake Stone Company furnished to the 
District of Columbia a bond in the penalty of $93,300, 
whereon the appellant, United States Casualty Com¬ 
pany, was surety, conditioned for the faithful per¬ 
formance of the work to the satisfaction and accept¬ 
ance of the Commissioners of the District of Columbia, 
to save harmless and indemnify the District from all 
claims, etc., and further conditioned for the prompt 
payment to all persons supplying Lake Stone Company 
with labor and material in the prosecution of the work 
provided for in the contract (R. 41-42). 

On and prior to the date of the contract, the appellee, 
North American Cement Corporation, was engaged in 
the business of selling cement. It did not sell cement 
directly to contractors but distributed it through build¬ 
ing-supply dealers (R. 44). After the contract had 
been awarded to the Lake Stone Company, and before 
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the formal contract was entered into, the Cement Cor¬ 
poration, pursuant to its policy, made an agreement 
with Potomac Builders Supply Company by which it 
agreed to sell to it Portland cement at specified prices, 
for resale to Lake Stone Company to be used in repair¬ 
ing concrete roadways in the District of Columbia, to 
cover “fiscal year’s requirements for the District of 
Columbia for patch work on streets as designated and 
on which bids were received April 26.” This con¬ 
tract was in the form of a quotation dated April 27, 
1933, accepted by Potomac Builders Supply Company 
May 9, 1933, and approved by North American Cement 
Corporation May 12, 1933 (R. 44-46). 

Under date May 9, 1933, Potomac Builders Supply 
Company quoted prices on cement to Lake Stone Com¬ 
pany for the life of the job, and Lake Stone Company 
approved the same, “contingent on award.” (R. 50- 
51). 

After the making of the contract between Lake Stone 
Company and the District of Columbia, and the giving 
of the bond, the Cement Corporation began making 
deliveries under its contract, beginning about July 5, 
1933. Deliveries were made to Lake Stone Company, 
the actual shipments for convenience being made to the 
Massaponax Sand and Gravel yard (R. 46). 

Until August 8, 1933 the cement was invoiced to 
Potomac Builders Supply Company. Prior to that 
date the management of Potomac Builders Supply 
Company had been taken over by a creditors’ com¬ 
mittee and an oral agreement had been made between 
the representatives of the Cement Corporation and the 
Lake Stone Company that thereafter the cement fur¬ 
nished for the job would be billed to the Lake Stone 
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Company (R. 46). Pursuant to that agreement sub¬ 
sequent shipments were invoiced to and paid for by 
Lake Stone Company, but the shipments were made 
as theretofore (R. 47). 

Lake Stone Company had entered upon the perform¬ 
ance of its contract with the District of Columbia, on 
or about July 1, 1933, and furnished the work thereby 
required of it, until March 26, 1934 (R. 35-36, 37, 77). 

During this period vouchers were prepared on or 
about the first of each month, covering work done 
during the preceding month (R. 74-75, 94-95), and 
payments were made for the work done during the 
period July, 1933 to February, 1934, inclusive, shortly 
after the issuance of the respective vouchers therefor 
(R. 74, 75, 94, 95, 99, 140, 143-144). 

Under date March 27, 1934, Lake Stone Company 
advised the Board of Commissioners of the District of 
Columbia that it was unable to complete its contract, 
and it declared itself in default (R. 77-78). On the 
same date it requested and authorized the Commis¬ 
sioners of the District of Columbia to mail checks 
payable to it in care of United States Casualty Com¬ 
pany (R. 78). 

The work done during March, 1934, amounting to 
$5,088.61, had not then been paid for (R. 74, 95, 143- 
144). 

At the time of the notice of default, Lake Stone 
Company owed North American Cement Corporation 
$8,665.32 for cement used on the job, that had been 
invoiced to it under the arrangement made about Au¬ 
gust 8, 1933, herein referred to {ante, pp. 4-5, R. 38). 

On April 12, 1934 United States Casualty Company 
waived notice of default and proposed, with the ap- 
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proval and consent of the Commissioners, to have the 
contract completed according to its terms by a con¬ 
tractor to be approved by the Commissioners. The 
Casualty Company stipulated that if its offer were 
accepted payments for work thereafter performed 
were to be made in the name of and directly to it, 
and that the sum of $5,088.61 representing work done 
by Lake Stone Company during March, 1934, would 
be retained by the District of Columbia until the com¬ 
pletion of the contract (R. 82-83). Lake Stone Com¬ 
pany agreed that such an agreement might be entered 
into without releasing its liabilities (R. 83). 

On April 16, 1934 the Commissioners declared Lake 
Stone Company in default; accepted the proposal of 
the United States Casualty Company to complete the 
work; directed that for work so performed the Cas¬ 
ualty Company be paid by checks drawn to its order, 
and that $5,088.61 for work performed by Lake Stone 
Company during March, 1934, be retained pending 
satisfactory completion of the work (R. 86). This 
procedure was authorized by Section 62 of the Stand¬ 
ard Specifications (R. 123-124), which were part of 
the contract of June 28, 1933, between Lake Stone 
Company and the District of Columbia (R. 39-40). 

Copies of the order were sent to the Auditor of the 
District of Columbia, the General Accounting Office, 
the Disbursing Officer of the District of Columbia, 
the Engineering Department of the District of Co¬ 
lumbia, Lake Stone Company, Corporation Counsel of 
the District of Columbia, United States Casualty Com¬ 
pany, and the attorneys for the Casualty Company 
(R. 87). 

Between April 16. 1934 and June 30, 1934, upon 
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which last-named date the contract expired according 
to its terms, the Casualty Company, through Corson 
& Gruman, contractors, completed the performance 
of the obligations of Lake Stone Company, to the 
satisfaction of the District of Columbia (R. 36, 146). 

The work furnished by the Casualty Company dur¬ 
ing A.pril, 1934, was covered by a voucher prepared 
May 2, 1934 (R. 63) and was paid for by check dated 
May 8, 1934 (R. 65); the work furnished during May, 
1934, was covered by a voucher prepared June 1, 
1934 (R. 67), and was paid for by check dated June 
12, 1934 (R. 70). 

The contract expired by its terms on June 30, 1934 
(R. 41). On July 2, 1934, a final voucher in the 
name of the Casualty Company as completing surety, 
was prepared and approved by the Computing En¬ 
gineer of the Engineer of Streets (R. 71, 75-76). This 
voucher was not designated on its face as a final 
voucher, but it was in fact a final voucher (R. 76), and 
the Auditor and Principal Assistant Auditor of the 
District of Columbia referred to it as a voucher for 
final payment (R. 103) and as a final voucher (R. 
104). The amount of this voucher was paid January 
30, 1935 (R. 71, 73). 

Payment for the work furnished by Lake Stone 
Company during March, 1934, which had been re¬ 
tained by the District of Columbia pending satisfac¬ 
tory completion of the contract (R. 86), was made by 
check dated March 22, 1935 (R. 58, 91). 

On October 9, 1935, the District of Columbia, to the 
use of North American Cement Corporation filed its 
action in the Supreme Court of the District of Co¬ 
lumbia (now the District Court of the United States 
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for the District of Columbia) against Lake Stone Com¬ 
pany and United States Casualty Company, in which 
it sought to recover from both defendants a judg¬ 
ment for $7,792.50 with interest from March 26, 1934, 
for the balance alleged to be owing to Xorth American 
Cement Corporation for cement alleged to have been 
furnished by it to Potomac Builders Supply Company 
(R. 1-5). The record does not show that any service 
of process was had on Lake Stone Company, or that 
any further proceedings were had so far as that de¬ 
fendant was concerned. 

The Casualty Company, after a demurrer to the 
declaration (R. 10) had been overruled (R. 11), filed 
three pleas, in which it made the contention that the 
action had not been brought within one year after 
the completion and final settlement of the contract (R. 
11). It filed two pleas in which it averred that it had 
no knowledge or information sufficient to form a belief 
as to the allegations of the declaration that the cement 
had been sold to the Potomac Builders Supply Com¬ 
pany or that the cement had been used in the prose¬ 
cution of the work provided for in the contract be¬ 
tween Lake Stone Company and the District of Co¬ 
lumbia, thus in effect denying those allegations under 
Law Rule 29 (R. 11-12). 

The case was tried without a jury, pursuant to 
waiver (R. 12, 34). Some of the facts were stipulated 
(R. 34-43) and, in addition, testimony was taken in 
open Court (R. 43-153). 

During the course of the trial, the plaintiff applied 
for and, over the objection and exception of the de¬ 
fendant, obtained leave to amend its declaration (R. 
137-138, 15) by changing its previous allegation that 
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the cement had been sold to Potomac Builders Supply- 
Company to the allegation that the cement had been 
furnished, supplied and delivered to Lake Stone Com¬ 
pany, and by changing its prayer for judgment so that 
instead of praying for $7,792.50 with interest from 
March 26, 1934, as in the original declaration (R. 5), 
it prayed for judgment for $8,665.32, with interest 
from September 28, 1934 (R. 13-14). This amendment 
was filed December 13, 1937 (R. 13). 

The defendant thereupon filed an additional plea 
to the declaration as amended, in which it alleged that 
the contract had been completely performed and final 
settlement thereof had been made more than one year 
prior to the amending of the declaration (R. 15-16). 
Issue was joined on the plea. Pursuant to order of 
Court, the original pleas also were permitted to stand 
to the declaration as amended (R. 15). After the al¬ 
lowance of the amendment, counsel for the defendant 
stated that he did not desire to offer further evidence 
in support of the pleas (R. 138). 

At the conclusion of the testimony each party offered 
requests for findings of fact and rulings of law, and 
each moved for a finding and judgment in its favor 
(R. 153). The motion of the defendant was overruled 
and exception noted (R. 153). 

The Court subsequently made findings of fact and 
conclusions of law, in which it held that final settlement 
of the contract was made on March 22, 1935 (R. 26, 
28), and found that the plaintiff was entitled to re¬ 
cover from the defendant $8,665.32, with interest from 
September 28, 1934 (R. 28). The defendant excepted 
to the action of the Court (R. 28-29). Judgment was 
entered in accordance with the conclusions of law of 
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the Court, and this appeal is prosecuted from the 
judgment so entered (R. 29-30). 


ASSIGNMENTS OF ERRORS RELIED ON (R. 30-31) 

• • • 

2. The Court erred in admitting, over the objection 
and exception of the defendant, evidence that the 
plaintiff shipped cement and invoiced it to Lake 
Stone Company. 

3. The Court erred in admitting, over the objection 
and exception of the defendant, evidence as to 
dates of payments made by the District of Co¬ 
lumbia. 

• • • 

13. The Court erred in overruling the motion of the 
defendant that the Court make a finding and enter 
a judgment in favor of the defendant. 

* # • 

14. The Court erred in granting the plaintiff’s motion 
for a judgment in its favor. 

15. The Court erred in finding that final settlement 
of the contract was made on March 22, 1935. 

16. The Court erred in finding that the plaintiff made 
a demand upon the defendant for the payment 

i of $S,665.32 on September 26, 1934. 

17. The Court erred in holding as a matter of law 
that final settlement of the contract between the 
defendant Lake Stone Company and the District 
of Columbia was made on March 22, 1935. 

IS. The Court erred in holding that the plaintiff is 
entitled to recover from the defendant United 
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States Casualty Company the sum of $8,665.32, 

or any sum whatsoever. 

• # • 

19. The Court erred in holding that the plaintiff is 
entitled to interest from September 28, 1934. 

20. The Court erred in refusing the requests of the 
defendant United States Casualty Company for 
rulings or conclusions of law. 

21. The Court erred in entering judgment for the 
use plaintiff. 

The other assignments of error are ancillary to 
those above set forth. 


ARGUMENT AND AUTHORITIES 

1. The Action Was Not Commenced Within One Year After 
the Performance and Final Settlement of the Contract, 
as Provided by the Statute. 

The fundamental question in this case is whether 
the action was brought within the time fixed by the 
applicable statute, which is the Act of July 7,1932 (47 
Stat. 608, c. 441; D. C. Code, Supp. Ill, Tit. 20 § 47), 
the text of which is set out in the appendix to this 
brief {infra, pp. 41-43). 

The statute provides that every person entering 
into any of certain classes of contracts with the 
District of Columbia shall be required to give the 
usual bond, with sureties, with the additional obliga¬ 
tion that such contractor shall promptly make pay¬ 
ments to all persons supplying him with labor and 
materials in the prosecution of the work; that persons 
furnishing labor or materials shall have the right to 
intervene and be made parties to any action insti- 
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tuted by the District of Columbia on such bond, and 
to have their rights and claims adjudicated therein, 
subject to the priority of the District of Columbia; 
that if no suit be brought by the District of Columbia 
within six months from the completion and final set¬ 
tlement of the contract, the persons furnishing such 
labor and materials shall, on application therefor, be 
furnished with certified copies of the contract and 
bond, and shall be entitled to bring suit in the name 
of the District of Columbia for their use against 
the contractor and his sureties; that such suit shall 
not be commenced until after complete performance 
of the contract and final settlement thereof, and “shall 
be commenced within one year after the performance 
and final settlement of said contract, and not later.’’ 

In applying this statute, and in determining whether 
an action by a creditor of a contractor with the 
District of Columbia has been brought within the 
time therein specified, it becomes important to in¬ 
quire and determine the time of the “performance 
and final settlement of said contract,” that being 
the beginning of the one-vear period within which 
the action is required to be brought, if at all. 

There are no decisions by this Court, or by any 
other court on this point under this statute. How¬ 
ever, the statute, which relates to contracts with the 
District of Columbia, is in many respects like the 
so-called Heard Act (28 Stat. 278, c. 280), approved 
August 13, 1894, as amended February 24, 1905 (40 
U. S. C. Sec. 270), which provides for the maintenance 
by creditors of contractors with the United States, of 
an action on the bond of the contractor, if no suit 
thereon be brought by the United States within six 
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months from completion and final settlement; pro¬ 
vided that such action by such creditor of the con¬ 
tractor be commenced within one year after the per¬ 
formance and final settlement of the contract, and 
not later. That statute has been construed by the 
Supreme Court of the United States and by other 
Federal courts, and it is believed that citations to such 
cases will be helpful. Questions have arisen both 
where it was claimed that the suit was prematurely 
brought, the contention being that the period of six 
months after completion and final settlement during 
which the United States had the exclusive right to 
bring suit had not expired; as well as where it was 
claimed that the suit was brought too late, the con¬ 
tention being that more than one year from comple¬ 
tion and final settlement had elapsed before the suit 
was brought. In both classes of cases the question 
for determination was as to the date of completion 
and final settlement. 

It may be said at the outset, and it is believed that 
the appellee will not dispute the statement, that the 
date of payment is not the criterion; and that per¬ 
formance and final settlement of the contract are not 
the equivalent of payment, and may occur prior thereto. 

It is the contention of appellant that in this case the 
date of settlement was either July 2, 1934, upon which 
date the final voucher was approved, or, at the latest, 
July 19, 1934, upon which date the voucher was trans¬ 
mitted to United States Casualty Company for its 
signature; and that, both of these dates being more 
than one year before the commencement of the action 
on October 9, 1935, the action is barred. 

In Illinois Surety Company v. United States to use 
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of Peeler (1916), 240 U. S. 214, the Supreme Court 
defined the term “final settlement” in the following 
language (p. 221): 

“We should not say, of course, that instances may 
not be found in which the word ‘ settlement * has been 
used in acts of Congress in other senses, or in the 
sense of ‘payment.’ But it is apparent that the word 
‘settlement’ in connection with public contracts and 
accounts, which are the subject of prescribed scrutiny 
for the purpose of ascertaining the rights and obliga¬ 
tions of the United States, has a well-defined meaning 
as denoting the appropriate administrative determin¬ 
ation with respect to the amount due. We think that 
the words ‘final settlement’ in the act of 1905 had ref¬ 
erence to the time of this determination when, so far 
as the government was concerned, the amount which 
it was finally bound to pay or entitled to receive was 
fixed administratively by the proper authority. It is 
manifestly of the utmost importance that there should 
be no uncertainty in the time from which the six 
months’ period runs.* The time of the final admin¬ 
istrative determination of the amount due is a definite 
time, fixed by public record and readily ascertained. 
As an administrative matter, it does not depend upon 
the consent or agreement of the other party to the 
contract or account. The authority to make it may 
not be suspended, or held in abeyance, by refusal to 
agree. Whether the amount so fixed is due, in law 
and fact, undoubtedly remains a question to be adju¬ 
dicated, if properly raised in judicial proceedings, but 
this does not affect the running of the time for bring¬ 
ing action under the statutory provision.” 

Illinois Surety Company v. United States to use of 
Peeler, supra, was decided prior to the passage of the 

* The six months’ period here referred to is the period after 
completion and settlement during which, under the Heard Act, 
creditors of the contractors are prohibited from bringing suit. A 
similar provision is in the District of Columbia statute. 
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Budget and Accounting Act, under which was created 
the General Accounting Office (31 U. S. C. Sec. 41), 
and which provides that all claims and demands by 
or against the Government of the United States shall 
be settled and adjusted in the General Accounting 
Office (31 U. S. C. Sec. 71). These duties had been 
previously performed by the Treasury Department 
(R. S. U. S. Sec. 236). 

After the passage of the Budget and Accounting 
Act, it was contended that final settlement did not 
occur until the issuance of a certificate of settlement 
by the General Accounting Office confirming the bal¬ 
ance found due by the Department for which the work 
had been done. 

The Supreme Court of the United States, however, 
in Globe Indemnity Company v. United States to use 
of Steacy-Schmidt Manufacturing Co. (1934), 291 U. 
S. 476, held that the Budget and Accounting Act had 
not affected the principle laid down in Illinois Surety 
Company v. United States to Use of Peeler , and said 
(p. 483): 

“A determination made and recorded in accordance 
with established administrative practice by the admin¬ 
istrative officer or department having the contract in 
charge, that the contract has been completed and that 
the final payment is due, fulfills these requirements 
[that the time within which suit is permitted can be 
ascertained with reasonable certainty and finality]. ... 
Such was the determination made here by the Interior 
Department,* which alone was in possession of the 
knowledge and data necessary to prompt decision. The 
Department, in forwarding the claim, made every de¬ 
termination prerequisite to payment ... it declared 
that the contract had been completely performed; it 


* The work involved had been done for the Interior Department. 
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stated the balance due after deducting the stipulated 
amount for liquidated damages for delay; it declared 
that the claim had received administrative examination 
and was approved for the balance found due; and it 
recorded its findings. Such a determination would be 
‘final settlement’ for purposes of the Heard Act if 
payment had preceded action by the Comptroller Gen¬ 
eral. . . . There is no more occasion for delaying suit 
on the bond because of the contingency that the depart¬ 
mental determination may not be approved by the 
Comptroller General in his auditing of the accounts, 
than because of the contingency that any administra¬ 
tive determination may not be approved by the courts.” 

In the light of the definition of the term “final settle¬ 
ment” as thus enunciated by the Supreme Court, we 
proceed now to a somewhat more detailed considera¬ 
tion of the administrative steps and proceedings in 
connection with the contract here under consideration. 

, Lake Stone Company entered upon the performance 
of its contract of June 28, 1933, effective during the 
fiscal year ended June 30, 1934 (R. 41), and continued 
in the performance of the work until March 27, 1934, 
upon which date it declared itself in default. There¬ 
upon the surety on its bond, United States Casualty 
Company, undertook to perform and did perform the 
work undertaken by Lake Stone Company to the end 
of the term of the contract (R. 77-78, 82-83, 86, 87, 75, 
141, 146). 

While Lake Stone Company was engaged in the per¬ 
formance of the contract, it was paid monthly, on or 
about the first day of each month, beginning August, 
1933, for work done during the preceding month (R. 
74, 94, 99), except for the work done during March, 
1934 (R. 58). 
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The procedure was as follows: 

The inspector on the job where the concrete was 
laid measured the concrete that had been laid and 
reported his measurements on a daily report to the 
office of the Chief Accountant. The office force of the 
Chief Accountant handled these reports on a piece of 
paper which they kept as a record; they made up daily 
reports and monthly statements as to the work done 
during the month, and these were included in monthly 
vouchers with the amount which they considered due 
for the work. The Chief Accountant then sent the 
vouchers to the Computing Engineer of the District 
of Columbia (R. 52-53). 

The duties of the Computing Engineer of the Dis¬ 
trict of Columbia required him to check vouchers for 
contract work as to the amount that was due the 
contractor; to see that the multiplication was right, 
that the amount of cement used was correct, and that 
the contract had not been violated as to the major 
details (R. 51, 52). He then returned it to the office 
of the Chief Accountant. The latter entered the amount 
in his cost account book against the appropriation to 
which the work was charged, and then forwarded it 
to the Engineer of Streets. If everything was “0. 
K.” the Engineer of Streets signed it and sent it to 
the Director of Highways (R. 52, 149). The Engineer 
of Streets inspected the voucher before he signed it, 
and after his signature and that of the Director of 
Highways, the voucher went to the Auditor’s office 
(R. 52). In that office it was given a preliminary 
audit to sec that it complied in all respects with the 
contract and it was then passed over to the Chief of 
the Audit Division of the Auditor’s Office of the Dis- 
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trict of Columbia for final audit, for payment. In 
auditing the contract in that office there were checked 
the unit prices stipulated in the contract, the appro¬ 
priation chargeable, and the time limit, to see whether 
the contract had been performed in accordance with 
, the written contract. After the Auditor had satisfied 
himself that the voucher was correct a check was drawn 
to cover payment, and was posted against the account, 
.signed by the Auditor or his duly authorized deputy, 
and forwarded to the Disbursing Officer of the District 
of Columbia for payment. Checks in payment were 
signed by the Deputy Auditor and the Disbursing 
Officer or his duly appointed deputy (R. 91). In order 
that the Auditor would check a voucher from the 
Engineer of Streets Department, it was required to 
be signed by the Director of Highways or his En¬ 
gineer of Streets, acting as Director of Highways, or 
by the Engineer Commissioner (R. 92). After the 
checks were signed they were returned to the Audi¬ 
tor’s office and then delivered to the payee, and the 
original and duplicate of the voucher returned to the 
Auditor’s office. 

i The Auditor’s office, after receiving the voucher 
from the Engineering Department, had no occasion 
to communicate with the contractor for any purpose 
except for signature (R. 93). 

While the Casualty Company, through its contrac¬ 
tor, was completing the performance of the contract 
in accordance with its agreement with the District of 
Columbia, it was paid pursuant to monthly vouchers, 
in the same manner and under the same procedure 
gs that under which Lake Stone Company had been 
paid prior to its default (R. 57, 59-68), with the ex- 
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ception of the final payment for work done during 
June, 1934, payment for which was delayed (R. 73). 

The final voucher, covering work done during June, 
1934, for $1,656.65 was prepared and checked by the 
Computing Engineer on July 2, 1934, and was signed 
by the Engineer of Streets on the same day (R. 71-73). 
The voucher was transmitted by the Principal Assist¬ 
ant Auditor of the District of Columbia to the Cas¬ 
ualty Company on July 19, 1934, under cover of a 
letter from that official in which he stated that it rep¬ 
resented final payment to the Casualty Company as 
completing surety under the contract with the Lake 
Stone Company, and requested that it be executed by 
an officer of the Casualty Company and returned to 
the Auditor’s office, together with a detailed, sworn 
statement of all disbursements made by the Casualty 
Company in the completion of the contract, supported 
by documentary evidence (R. 103, 104). The voucher 
was signed on behalf of the Casualty Company and 
returned to the Auditor (R. 147). 

On September 26,1934, the Casualty Company, under 
cover of a letter of that date, forwarded to the Prin¬ 
cipal Assistant Auditor for the District of Columbia 
an affidavit setting forth the amounts paid for com¬ 
pletion of the contract, certified copies of payrolls 
of Corson & Gruman, receipted material invoices and 
copies of drafts with which the Casualty Company had 
made settlement with Corson & Gruman Company (R. 
106-109). On October 11, 1934, the Auditor for the 
District of Columbia wrote to the Casualty Company 
that the checks submitted with the voucher indicated 
that payments had been made to Corson & Gruman 
Company totaling $11,863.07 and that the record sub- 
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mitted showed payment in the amount of $9,345.14, a 
difference of $2,517.93. He stated that it was neces¬ 
sary that the Casualty Company submit evidence of 
the disposition of the last-named amount and that 
payment of the voucher would be withheld pending 
the submission of such evidence (K. 104-105). 

I On October 20, 1934, the Casualty Company fur¬ 
nished a statement of Corson & Gruman Company 
showing that the price paid and payable by the Dis¬ 
trict of Columbia to the Casualty Company was $10,- 
944.18, whereas the price of the work under the terms 
of the contract between the Casualty Company and 
Corson & Gruman Company amounted to $11,863.05, 
the difference having been paid to Corson & Gruman 
Company by the Casualty Company and constituting 
an excess of the cost to the Casualty Company over 
the amount payable to it by the District of Columbia 
of $918.87 (R. 109-110). 

On January 22, 1935, the Chief of the Audit Section 
of the District of Columbia attached an affidavit to 
the final voucher of July 2, 1934 (R. 71), to the effect 
that he had examined the accounts of the Casualty 
Company and found that the Casualty Company had 
completed the contract and that the District of Co¬ 
lumbia had not paid the Casualty Company an amount 
in excess of that stipulated in the contract of Lake 
Stone Company with the District of Columbia and 
that the work had cost the Casualty Company $918.88 
more than the amount it was entitled to receive from 
the District of Columbia (R. 115-116). 

The final voucher was paid by check of the Dis¬ 
bursing Officer dated January 30, 1935, payable to 
the order of the Casualty Company, and the check 
was paid on or about February 19, 1935 (R. 73). 
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Notwithstanding the fact that the amount of the 
final voucher was not paid until January 30, 1935, and 
the fact that the voucher for the last work done by 
Lake Stone Company was not paid until March 22, 
1935, it is submitted on behalf of appellant that the 
date of final settlement was either July 2, 1934, upon 
which date the final voucher was prepared and ap¬ 
proved in the office of the Engineer of Streets, or, at 
the latest, July 19, 1934, upon which date it was for¬ 
warded to appellant by the principal Assistant Audi¬ 
tor. 

The \ T oucher of July 2, 1934, was a final voucher. It 
had been prepared and approved, as had all the pre¬ 
vious vouchers prepared under this contract, upon 
the basis of reports made by the engineer in charge 
of the work and daily reports to the Accounting Of¬ 
fice, which were compiled monthly in the form of 
vouchers; the voucher had been inspected and checked 
by the Computing Engineer, and had been approved 
by the Engineer of Streets (R. 52-53); nothing re¬ 
mained to be done so far as the voucher was con¬ 
cerned, except its approval for payment by the Audi¬ 
tor’s Office. 

The functions of the Auditor’s Office were merely 
accounting and bookkeeping in their nature, and they 
had nothing to do with the approval of the work. It 
was not the function of the Auditor’s Office to satisfy 
itself that the contract had been performed, in the 
sense of ascertaining whether or not the work had 
been done. The only function of that office was to 
satisfy itself that proper certifications had been made 
by the officials and employees of the Engineer’s Office 
that the work had been done. All that the Auditor’s 
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Office was concerned with was seeing that the papers 
and the contract supported the voucher, but not the 
work done, which in this case was solely the function 
of the Engineer’s Office (R. 118-121). 

The approval of the Auditor’s Office was a prerequi¬ 
site to the payment of the amount of the voucher, 
but the date of payment was immaterial. 

Illinois Surety Co. v. United States to use of Peeler, 
240 U. S. 214. 

On July 19, 1934, all of the elements necessary to 
an “appropriate administrative determination with re¬ 
spect to the amount due” * existed. The contract 
had expired by its terms; all of the work called for 
by the contract had been done at the prices stipulated 
in the contract. The fact that the work had been 
done had been certified by all of the officials who had 
any duties in regard thereto, up to and including the 
Engineer of Streets (R. 123). 

i There were at that time but two matters as to which 
jit could be contended the matter was left open, and 
these were, first, the nonpayment of the $5,088.61 for 
work done by Lake Stone Company in March, 1934, and, 
second, the nonpayment of the amount of the final 
voucher. These payments were delayed until Janu¬ 
ary 30, 1935, and March 22, 1935, respectively, for 
reasons which did not in any manner affect the finality 
of the determination as to the amounts owing. 

We first consider the effect of the nonpayment of 
the $5,088.61 for the work done by Lake Stone Com¬ 
pany in March, 1934. This work had been performed, 

, * Illinois Surety Co. v. United States to use of Peeler, 240 U. S. 

214, 221. 
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approved and passed by the engineer in charge of 
the work and the Computing Engineer had computed 
the amount owing by reason thereof. There was no 
question as to the amount owing. Payment was de¬ 
layed solely as security to the District of Columbia 
in the event that it should sustain a loss by reason of 
the default of the contractor. In such event it was 
available for the indemnity of the District of Co¬ 
lumbia (R. 124). However, the fact that it was owing 
to Lake Stone Company was never for a moment in 
question after the preparation of the voucher of March 
31, 1934 (R. 56). The amount was retained by the 
District by order of the Commissioners (R. 86) pur¬ 
suant to the recommendation of the Corporation Coun¬ 
sel (R. 85) to whom the matter had been referred by 
the Commissioners pursuant to recommendation of 
the Engineer of Streets (R. 78-80). The recommenda¬ 
tion of the Engineer of Streets was not based on any 
doubt as to the amount owing, but was made pursuant 
to Paragraph 62 of the Specifications (R. 79, 124, 140- 
141). It is true that the voucher for the $5,088.61 was 
not signed by the Engineer of Streets until March 6, 
1935. The obvious purpose of the withholding of that 
signature was to prevent the voucher from being 
passed on to the Auditor’s Office for payment, until 
after it had been ascertained whether the District 
had any claim to this amount. 

The approval of a voucher is by no means a pre¬ 
requisite to final settlement. The final settlement, con¬ 
sidered as a determination of the amount owing, may 
be established in other ways than by a signed voucher. 

Southern Surety Co . v. Western Pipe and Steel Co. 
(1926), (C. C. A.) 16 F. (2d) 456. 
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Antrim Lumber Co. v. Hannan (1927), (C. C. A.) 18 
F. (2d) 548. 

United States to use of Wennemer Construction Co. 
v. Arnold (1920), (D. C. Conn.) 268 F. 130, 134. 

A letter would have been sufficient. 

Globe Indemnity Company v. United States to use 
of Steacy-Schmidt Manufacturing Co. (1934), 291 U. 
S. 476, 478. 

United States ex rel. Brown-Ketcham Iron Works v. 
Robinson (1914), (C. C. A.) 214 F. 38. 

A determination of the amount due for March, 1934, 
was abundantly evidenced in this case otherwise than 
by the voucher. Under date March 30, 1934, the En¬ 
gineer of Streets stated in his endorsement on the 
notice of default, 

“There is an amount of $5,088.61 due the Lake 
Stone Company for work performed during the month 
of March . . .” (R. 79). 

The voucher for this amount was prepared March 
31, 1934 (R. 55). 

The Commissioners recognized that this amount was 
owing in their order of April 16, 1934, in which they 
ordered, 

“that the sum of $5,088.61 for work performed by 
the defaulting contractor during the month of March, 
1934, be retained pending satisfactory completion of 
said contract.” (R. 85.) 

The Engineer of Streets testified in reference to 
this money: 

That was the amount due the Lake Stone Company, 
and it was the amount due for the month of March— 
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the work they had performed—but that does not mean 
that the voucher itself had been prepared. We took 
it by the day and at the end of the month we knew the 
total. 


• • * 

Q. So, it is a fact, I take it, that when you wrote that 
endorsement on March 30, 1934, it had been deter¬ 
mined by your office that that amount of $5,088.61 was 
owing for the March work; is that correct? 

The Witness. It was the amount due, as stated 
here. 

Q. That determination could have been made inde¬ 
pendently of the voucher? 

A. That was the amount due the contractor regard¬ 
less of the voucher. 

Q. That had been determined specifically by whom? 

A. Specifically by several foremen who performed 
the work, and inspectors. It is a total of the amount 
of work for one specific month here, namely, March. 
We paid the contractors monthly. 

Q. In full on a job of this sort? 

A. Up to date for each month. 

Q. Those figures were compiled by your field in¬ 
spectors? 

A. Yes. 

Q. They were computed and checked in your ac¬ 
counting office at that time? 

A. That is right. 

* • • 

Q. When you recommended in your endorsement of 
March 30, 1934, that that $5,088.61 be withheld, you 
made your recommendation pursuant to paragraph 
62 of the Standard Specifications? 

A. That is right. 

Q. Was that because of the fact that the District 
might have sustained some loss by reason of this de¬ 
fault, and you wanted to have some indemnity for 
the District? 
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A. That is right. He was a defaulting contractor, 
and we held the money. 

Q. That money was not held up because of any pos¬ 
sibility of a reaudit or a recheck in order to determine 
whether that amount should be $5,088.61 or some other 
amount? 

A. No, it had already been—this is the amount due 
the contractor. It was not the intention to write this 
endorsement—this first endorsement [R. 78-80]—with 
the idea that it may be rechecked sometime. This 
amount is due the contractor, as stated here. 

Q. For final determination? 
i A. Yes, the figures were not changed on the voucher 
at all. (R. 139-141.) 


This was due for the work done in March, but the 
Corporation Counsel held it up. Nobody can say it 
wasn’t due. . . . When I say “due,” I mean they had 
done that much work under the terms of the contract, 
and it was due them (R. 145). 

Final settlement under the contract was authorized 
on June 30, 1934 (R. 151) or July 2, 1934 (R. 127). 
When the final voucher was prepared and approved 
on July 2, 1934, and forwarded to the Casualty Com¬ 
pany on July 19, 1934, whatever suspense may have 
attended the voucher of March 31, 1934 was ended. 
The authorization of the final settlement and the prep¬ 
aration and transmission of the voucher were a de¬ 
termination of the final amount owing, and of the 
fact that the District of Columbia had no claim against 
the contractor or its surety. For some reason not 
revealed, the payment was delayed for about nine 
months, but that was immaterial. The amount owing 
had been determined. 
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The withholding of $5,088.61 did not affect the finality 
of the settlement, under the rule enunciated in United 
States to use of Haas Electric and Manufacturing Co. 
v. Title Guaranty £ Surety Co. (1918), (C. C. A.) 254 
F. 958, in which the final voucher was for the balance 
due less a 5% reservation to be withheld for a period 
of one year under the terms of the contract. It was 
held that the date of settlement was the date of the 
voucher and that the final settlement was not post¬ 
poned to the expiration of the one-year period. 

See also United States to use of Wennemer Con¬ 
struction Co. v. Arnold (1920), (D. C. Conn.) 268 F. 
130. 

Christman v. Michigan Gypsum Co. (1936), (C. C. 
A.) 85 F. (2d) 474, involved a contract for the con¬ 
struction of a United States Veterans’ Hospital, which 
had been completed by the surety of the contractor 
after the latter’s abandonment of the work. On April 
1, 1933 the Chief, Administrative Division, Construc¬ 
tion Service, of the Veterans’ Administration, had 
written to the surety that as the contract work per¬ 
formed by it progressed, payments would be made 
as provided for in the contract, that the vouchers for 
the work performed by the surety would be drawn in 
favor of the surety, and that the balance for the work 
done by the defaulting contractor would be retained 
by the Government until the completion of the work, 
whereupon the Comptroller General would decide as 
to its disposition. The analogy between this situation 
and the retention of the $5,088.61 is, of course, appar¬ 
ent. 

On August 17, 1933, the surety forwarded to the 
Veterans’ Administration a voucher for final payment 
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and another voucher which called for the unpaid bal¬ 
ance due the contractor, consisting of the retained per¬ 
centages. Each of these vouchers was signed by 
the Director of Construction and approved by the Chief, 
Administrative Division, Construction Service, of the 
Veterans’ Administration, for payment of the amount 
claimed in the vouchers. The Director of Construction 
reported to the Assistant Administrator of the Vet¬ 
erans’ Bureau on August 21, 1933, that the work had 
been completed by the contractor and the surety, and 
he submitted a statement showing a certain amount 
owing to the surety and the unpaid balance due the 
contractor. He recommended that the work be ac¬ 
cepted and settlement on that basis made. The As¬ 
sistant Administrator approved this plan on the same 
day. 

Subsequently the Veterans’ Administration referred 
the vouchers to the General Accounting Office, which 
thereafter issued a certificate of settlement authoriz¬ 
ing payment on the basis approved on August 21, 
1933, by the Assistant Administrator, with the excep¬ 
tion of a deduction for liquidated damages. Payment 
was made on the basis of the certificate of the General 
Accounting Office, but it was held that the date of 
final settlement was August 21, 1933, upon which date 
the Assistant Administrator had approved the re¬ 
port of the Director of Construction, and not the date 
of the certificate of settlement issued bv the General 
Accounting Office. The Court said (p. 477): 

“Where such an administrative department, in for¬ 
warding the claim, makes every determination pre¬ 
requisite to payment, declares that the contract has 
been completely performed, states the balance due 
after deducting the stipulated amount for liquidated 
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damages for delay, declares that the claim has re¬ 
ceived administrative examination and is approved for 
the balance found due, and records its finding, there 
is a ‘final settlement’ within the meaning of the 
Heard Act, even though the Comptroller General may 
not approve the administrative determination in his 
auditing of the accounts.” 

In United States to use of McHugh Electric Com¬ 
pany v. Earle (1938), (C. C. A.) 99 F. (2d) 898, there 
was involved the construction of a bridge under the 
direction of the War Department. 

On March 14, 1934, after the completion and ac¬ 
ceptance of the work, the United States Engineer 
Office in Philadelphia prepared a voucher designated 
“11th and Final Payment under Contract,” which 
showed a balance due the contractor of $2,729.72 and 
a balance withheld pending adjustment of liquidated 
damages and removal of a sunken barge. The con¬ 
tractor claimed that additional payments of more than 
$25,000 were due it, and signed the voucher expressly 
subject to its claim. Subsequently the United States 
Engineer Office recommended that the voucher and 
claim of the contractor be referred to the Comptroller 
General for direct settlement, and recommended that 
a portion of the liquidated damages be remitted and 
that the contractor’s claim for additional compensation 
be disallowed. 

On March 4, 1935, the General Accounting Office sent 
a certificate of settlement to the contractor, stating 
that there was due to the contractor a certain sum in 
excess of that shown on the voucher of March 14,1934, 
and disallowing the contractor’s claim for additional 
compensation. It was held that final settlement had 
taken place on March 14,1934, the date of the voucher, 
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notwithstanding the subsequent actions of the Comp¬ 
troller General, the Court saying: 

“In our opinion the voucher itself constitutes proof 
of administrative examination and a final settlement 
of the account between the United States and the con- 
i tractor and shows approval by the Engineer Office 
of the balance struck, which is final except for disposi¬ 
tion of the sum withheld. The voucher and its ac- 
i companying papers constitute a record of the final 
! settlement made by the Engineer Office with the con¬ 
tractor. ” 

It will be noted that in that case, as in the instant 
case, a portion of the amount found to be owing to the 
contractor was withheld, but that this did not affect 
the finality of the settlement nor did the additional 
fact that final payment was for a different amount 
than that shown in the voucher. 

The only other fact which can be invoked against 
the contention that the final settlement occurred in 
July, 1934, is that the payment of the final voucher of 
July 2, 1934 was delayed until January, 1935. Here 
again, we submit that the delay in payment did not 
affect the finality of the settlement. 

For some reason not explained, the officials of the 
Auditor’s Office desired to be satisfied as to the amount 
expended by the Casualty Company and as to its pay¬ 
ment of the liabilities which it had incurred in complet¬ 
ing the work, but these matters had no bearing on the 
liability of the District of Columbia to Lake Stone 
Company or to the Casualty Company. The District 
of Columbia would have been liable regardless of the 
cost of the work to the Casualty Company and regard¬ 
less of whether or not that work had been paid for 



by the Casualty Company. The District of Columbia 
was under no obligation in regard to and had no right 
to insist on payment by the Casualty Company to its 
contractors. Why it interested itself in these matters 
was not made to appear, although the Chief Clerk or 
the Auditor’s Office, the Engineer of Streets and the 
Cost Accountant of the District of Columbia testified. 
Nothing that any of the auditing officials did or re¬ 
frained from doing in any manner detracted from the 
previous determination of the Computing Engineer 
as to the work done and the amount owing therefor in 
accordance with the contract with Lake Stone Company 
and the subsequent agreement with the Casualty Com¬ 
pany. 

No explanation was made at the trial as to why this 
information was required by the Auditor. Under the 
agreement between the District of Columbia and the 
Casualty Company, the Casualty Company was entitled 
to be paid for the work which it finished, on a unit 
basis, regardless of what that work cost the Casualty 
Company. In point of fact it cost the Casualty Com¬ 
pany $918.87 more than it received (R. 108,115). There 
was no statute or regulation (R. 117) and no provision 
in the agreement between the Casualty Company and 
the District of Columbia, or in the contract between 
Lake Stone Company and the District of Columbia 
(R. 39-41) or in the bond given in connection with 
that contract (R. 41-43), making payment to subcon¬ 
tractors or materialmen a prerequisite to the right to 
receive such price from the District of Columbia. The 
Chief of the Audit Division of the Auditor’s Office, 
when asked what was the interest of the District of 
Columbia in these matters, stated that he was unable 
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to explain it (R. 117), and no explanation came from 
any other source. It is not anywhere suggested that 
the amount to which the Casualty Company was en¬ 
titled was to any extent dependent upon an ascertain¬ 
ment of what the work cost that Company or whether 
it had paid therefor. 

The Chief of the Audit Division of the Auditor’s 
Office testified that his superiors prohibited him from 
approving the voucher for payment unless the infor¬ 
mation called for by his office were first furnished. 
He further testified: 

When I used the term “approve” I mean approve 
for payment. In so far as the work done is concerned, 
that is not my job at all. 

Q. What was the interest of the District of Columbia 
in having the United States Casualty Company submit 
evidence of the disposition of a certain difference be¬ 
tween the amounts paid to the United States Casualty 
Company and the amount paid by the Casualty Com¬ 
pany to Corson & Gruman ? What was the interest of 
the District of Columbia in that? 

A. I cannot explain that. So far as the Auditor is 
concerned, of course that comes to his attention and he 
takes every precaution, getting all the facts together, 
making them a part of the record, to see that we under¬ 
stand what it is all about and then make the payments 
in accordance "with the transaction. (R. 117.) 

It thus appears that neither the withholding of the 
$5,088.61, nor of the amount shown on the final voucher 
in any manner affected the final determination of the 
amount owing but had a bearing only on the dates of 
payments thereof. 

, The activities of the officers of the Accounting Of¬ 
fice had no relation to the performance of the contract. 
They were not the administrative officers having the 
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contract in charge, but merely had charge of the funds 
from which payments were made under the contract. 

National Surety Corporation v. Reynolds (1937), 
(C. C. A.) 87 F. (2d) 865, 867. 

Otherwise stated, the final settlement is made when 
a determination of the amount due is made bv the 
officers having charge of the work, rather than the 
accounting officers whose work is arithmetical and of an 
accounting nature. 

The finality of the settlement is not affected by the 
failure of the contractor to acquiesce therein. 

Illinois Surety Co. v. United States to use of Peeler 
(1916), 240 U. S. 214, 221. 

United States to use of McHugh Electric Co. v. Earle 
(1938), (C. C. A.) 99 F. (2d) 898. 

Robinson v. United States to use Brown-Ketcham 
Iron Works (1918), (C. C. A.) 251 F. 461. 

Arnold v. United States to use Guimarin (1922), 
(C. C. A.) 280 F. 338. 

Even though the Comptroller General should subse¬ 
quently disapprove the administrative determination, 
such determination is nevertheless a final settlement 
as of its date. 

Globe Indemnity Company v. United States to use 
of Steacy-Schmidt Manufacturing Co. (1934), 291 U. S. 
476, 484. 

Christman v. Michigan Gypsum Co. (1936), (C. C. 
A.) 85 F. (2d) 474, 477. 

Even though payment is ultimately made on a basis 
different from that provided for in the final settlement, 
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the final settlement retains its character of finality. 

Cor ell v. United States to use of Roen (1935), (C. C. 
A.) 77 F. (2d) 161. 

United States to use of McHugh Electric Co. v. 
Earle (1938), (C. C. A.) 99 F. (2d) 898. 

The following-cited cases, while not directly in point 
on the facts, are illustrative of the attitude of the courts 
in similar situations. 

Consolidated Indemnity and Insurance Company v. 
Smoot (1932), (C. C. A.) 57 F. (2d) 995, involved the 
construction of a barracks. On June 28, 1930 the con¬ 
struction quartermaster agreed with the contractor on 
the balance remaining due under the contract and 
prepared a voucher therefor which was signed by him 
and the contractor. It was marked final payment. The 
contractor presented it for payment to the Disbursing 
Officer of the War Department, who refused to pay it 
because it was not accompanied by a certain change 
order which had added to the contract price. The 
construction quartermaster directed the Disbursing 
Officer to change the voucher so as to eliminate there¬ 
from the amount of the change order, and to designate 
it as a tenth partial payment instead of final payment. 
This was done, the amount of the change order was 
deducted from the balance and check in payment of 
the reduced balance was then issued to the contractor. 
On July 9, 1930, the construction quartermaster exe¬ 
cuted and delivered to the contractor a voucher for 
final payment, for the amount which had been deducted 
from the previous voucher. This voucher was ap¬ 
proved for payment on July 23, and check in payment 
was issued on July 26. It was held that the final set- 
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tlement had occurred on June 28, the date of the penul¬ 
timate voucher, the Court saying (p. 997): 

“The final settlement within the rule . . . occurred 
when the construction quartermaster at Ft. Humph¬ 
reys officially determined the balance due under the 
contract and recorded that determination by signing 
a voucher setting forth the balance. The fact that the 
voucher was changed before payment did not affect the 
matter. It still showed the balance due, and that only 
an insignificant portion of that balance was withheld 
awaiting adjustment. As a matter of fact, this portion 
of the balance had already been approved and payment 
was not made because the voucher was not accompanied 
by change order D; but even if it had been subject to 
adjustment or change, this would have made no dif¬ 
ference. As we said in the Starr Case, supra [United 
States to use of Stallings v. Starr , 20 F. (2d) 803]: 
‘There may be a final settlement between the govern¬ 
ment and the contractor, so as to fix the rights of the 
creditor under the statute, notwithstanding the bal¬ 
ance may be subject to change; for when the govern¬ 
ment has clearly indicated that it has no further claim 
against the surety, a final settlement within the purview 
of the act has taken place.’ ” 

Corell v. United States to use of Roen (1935), (C. C. 
A.) 77 F. (2d) 161, involved a contract to construct a 
breakwater. On November 7,1931 the junior engineer 
in charge of the work transmitted to the district en¬ 
gineer an itemized statement of the amount due. There¬ 
after the District Engineer reported to the Chief of 
Engineers the final completion of the work and the 
balance due the contractor. On December 7, 1931, the 
Chief of Engineers transmitted a voucher to the Gen¬ 
eral Accounting Office for direct settlement, and rec¬ 
ommended payment in the amount shown by the state¬ 
ment prepared by the junior engineer. The General 
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Accounting Office subsequently issued a certificate of 
settlement in which it recommended the withholding of 
$8,134.62 from the amount shown in the statement, 
pending investigation of a reported indebtedness to 
the United States by reason of another contract, and 
the reduced sum was thereafter paid. It was held 
that the final settlement had been accomplished on 
December 7, 1931, upon which date the Chief of En¬ 
gineers had transmitted the statement to the General 
Accounting Office, even though the amount recom¬ 
mended by the chief engineer had been reduced in 
the General Accounting Office. 

United States to use of Wennemer Construction Co. 
v. Arnold (1920), (D. C. Conn.) 268 F. 130, involved 
a contract to construct at a submarine base. On July 
30, 1918, the Bureau of Yards and Docks wrote the 
architect that for the purpose of determining the con¬ 
tractor’s responsibility for delay the contract would 
be regarded as completed as of July 22, 1918, when all 
of the work, except a few minor items, was finished. 
Some time after August 6, 1918, after the work had 
been completed, there was prepared in the office of the 
architect a paper in the form of a statement, having 
no title or other name, but sometimes referred to in 
the Department as a voucher. It was never signed, 
nor was any other act ever done in relation thereto, 
except that it was sent by the architect to the contrac¬ 
tor. This paper showed the amount the contrator had 
earned, the deduction of a 10% reserve and of an 
amount for liquidated damages, and showed a balance 
due the contractor. 

It was held that the date of settlement was July 30, 
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1918, the Court saying (p. 134): 

“But the defendant lays stress on the point that the 
Exhibits A and AA (the voucher and final release) 
were not signed by the bureau. It was not necessary 
that they should be. They were mailed to the defend¬ 
ant and it was apparent that they awaited only the 
signature of Arnold [the contractor], and there was 
no reason why the Public Works office should sign the 
voucher until it had been returned by Arnold with his 
signature first attached.” 

Possibly the appellee will contend that its rights 
were saved by the fact that the authorities of the 
District of Columbia after first promising to furnish 
it a copy of the contract and bond about December 2, 
1934 (R. 127) declined, by letter dated December 5, 
1934 * to furnish the same until six months after Jan¬ 
uary 2, 1935 (R. 129), and on March 11, 1935 declined 
to furnish the same until about August 1,1935 (R. 131). 

If this amounted to an indirect expression of opin¬ 
ion as to the date of settlement, it is not binding on 
appellant, whatever its binding effect may have been 
as to the District of Columbia. 

American Bonding Co. of Baltimore v. United States 
to use of Francini (1916), (C. C. A.) 233 F. 364. 

United States to use of Union Gas and Engine Co. v. 
Newport Shipbuilding Corporation (1927), (C. C. A.) 
18 F. (2d) 556. 

United States to use McHugh Electric Company v. 
Earle (1938), (C. C. A.) 99 F. (2d) 898. 


* The letter appears in the record (p. 129) to have been dated 
December 5, 1938, but this was an error in the preparation of the 
bill of exceptions. Counsel for the appellant hereby stipulate that 
the date of this letter was December 5, 1934. 
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The possession by appellee of a copy of the contract 
and bond was not a prerequisite to its beginning an 
action on the bond. It does not appear that the infor¬ 
mation contained therein was not available to appel¬ 
lee or its attorney and, certainly, an action could have 
been commenced either to compel the authorities of 
the District of Columbia to furnish the documents, or 
the action could have been commenced, and, if neces¬ 
sary, subsequently amended. 

2. The Plaintiff, by Amending Its Declaration, Was Permit¬ 
ted to State a New Cause of Action Instead of Restating 

the Original Cause of Action. 

In its original declaration, the plaintiff alleged that 
it had furnished material to Potomac Builders Sup¬ 
ply Company for resale to Lake Stone Company, to 
be used in the performance of the contract (R. 4). In 
its amendment filed December 13, 1937, it alleged that 
the material was furnished, supplied and delivered 
to Lake Stone Company for use in the performance 
of the contract (R. 13). 

i It will thus be seen that a new cause of action was 
introduced by the amendment. The original declara¬ 
tion and the declaration amended had nothing in com¬ 
mon except the fact that both alleged that the cement 
had been used by Lake Stone Company in the per¬ 
formance of the contract. It is submitted, however, 
that in an action to recover for goods sold, the identity 
of the seller is a material fact, to such an extent that 
a change in the allegation in regard thereto amounts 
to the statement of a new cause of action. 

T1, e particulars of demand attached to the original 
'Wlarntion showed debits amounting to $27,549.57 for 
r» 1Q 3 1 4 barrels of cement at 2.34, and 239 barrels 
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“Blue Streak” at 2.84; whereas the amended bill of 
particulars shows debits of $22,872.39 for 11,483% 
barrels of cement at 1.941 and 239 barrels “Blue 
Streak” at 2.441. The credit items on the original 
bill of particulars totaled $19,757.07, composed of 
freight $4,776.96, bags returned $3,314.16, cash dis¬ 
count $631.89 and cash received $11,034.06; whereas 
the credit items on the amended bill of particulars 
total $14,207.07, for payments, and do not include 
any allowances for freight, bags returned or discount 
(R. 14-15). 

Therefore, even if it be considered that the claim 
was not barred by the one-year limitation when the 
original declaration was filed, it was certainly barred 
when the amendment was filed more than two years 
thereafter. 

Regardless of all other considerations, the claim for 
the $872.82, representing the excess of the amount 
sued for in the amended declaration over the amount 
sued for in the original declaration, is barred by the 
one-vear limitation. 

Armstrong v. Philadelphia, 249 Pa. 39, 49. 

Baker v. Missouri Pacific Ry. Co., 34 Mo. A. 98. 
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CONCLUSION. 

In conclusion it is respectfully submitted: 

1. That the judgment of the Court below should be 
reversed and that the trial court should be directed to 
enter judgment for the defendant; or 
1 2. that the amount of the judgment should be re¬ 
duced by $872.82. 

Respectfully submitted, 

MORRIS SIMON, 

LAWRENCE KOENIGSBERGER, 
EUGENE YOUNG. 

Attorneys for Appellant. 
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APPENDIX. 

That any person or persons entering into a formal 
contract with the District of Columbia for the con¬ 
struction of any public building, or the prosecution 
and completion of any public work, or for alteration 
and/or repairs, including painting and decorating, 
upon any public building or public work, shall be re¬ 
quired, before commencing such work, to execute the 
usual penal bond in an amount not less than the con¬ 
tract price, with good and sufficient sureties, with the 
additional obligation that such contractor or contrac¬ 
tors shall promptly make payments to all persons 
supplying him or them with labor and materials in 
the prosecution of the work provided for in such con¬ 
tract; and any person, company, or corporation who 
has furnished labor or materials used in the construc¬ 
tion or repair of any public building or public work, 
and payment for which has not been made, shall have 
the right to intervene and be made a party to any 
action instituted bv the District of Columbia on the 
bond of the contractor, and to have their rights and 
claims adjudicated in such action and judgment ren¬ 
dered thereon, subject, however, to the priority of 
the claim and judgment of the District of Columbia. 

If the full amount of the liability of the suretv on 
said bond is insufficient to pay the full amount of said 
claims and demands, then, after paying the full amount 
due the District of Columbia, the remainder shall be 
distributed pro rata among said interveners. If no 
suit should be brought by the District of Columbia 
within six months from the completion and final set¬ 
tlement of said contract, then the person or persons 
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supplying the contractor with labor and materials shall, 
upon application therefor, and furnishing affidavit to 
the District of Columbia that labor or materials for 
the prosecution of such work has been supplied by 
him or them, and payment for which has not been made, 
be furnished with a certified copy of said contract and 
bond, upon which he or they shall have a right of action, 
and shall be, and are hereby, authorized to bring suit 
in the name of the District of Columbia in the Supreme 
Court of the District of Columbia, irrespective of the 
amount in controversy in such suit, and not elsewhere 
for his or their use and benefit, against said contractor 
and his sureties, and to prosecute the same to final judg¬ 
ment and execution: Provided, That where suit is in¬ 
stituted by any of such creditors on the bond of the 
contractor it shall not be commenced until after the 
complete performance of said contract and final set¬ 
tlement thereof, and shall be commenced within one 
year after the performance and final settlement of said 
contract, and not later: Provided further, That where 
a suit is instituted by a creditor or by creditors, only 
one action shall be brought, and any creditor may file 
his claim in such action and be made party thereto 
within one year from the completion of the work under 
said contract, and not later. If the recovery on the 
bond should be inadequate to pay the amounts found 
due to all of said creditors, judgment shall be given 
to each creditor pro rata of the amount of the recovery. 
The surety on said bond may pay into the registry of 
said court, for distribution among said claimants and 
creditors, the full amount of the sureties’ liability, to 
wit, the penalty named in the bond, less any amount 
which said surety may have had to pay to the District 


43 


of Columbia by reason of the execution of said bond, 
and upon so doing the surety will be relieved from 
further liability: And provided further, That in all 
suits instituted under the provisions of this act such 
personal notice of the pendency of such suits, inform¬ 
ing them of their right to intervene as the court may 
order, shall be given to all known creditors, and in 
addition thereto notice of publication in some news¬ 
paper of general circulation, published in the District 
of Columbia, for at least three successive weeks, the 
last publication to be at least three months before the 
time limited therefor. (As amended July 7, 1932, 47 
Stat. 608, c. 441.) 

Act of July 7,1932 (47 Stat. 608, c. 441); D. C. Code, 
Supp. Ill, Tit. 20, §47. 
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advise the court of the general circumstances involved 
in the case. Appellee, in its statement, will add cer¬ 
tain relevant details and indicate those facts upon 
which emphasis should bo placed. 
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There are two questions involved in the case: 


I. Was appellee’s suit commenced within one year 
after the performance and final settlement of the con¬ 
tract between Lake Stone Company and the District 
of Columbia? The suit was instituted on October 9, 
1935 (R. 1). The lower court held that the contract 
was completely performed prior to March 22, 1935, and 
that final settlement was made between Lake Stone 


Company and the District of Columbia on March 22, 
1935 (R. 28). it is to be observed that if final settle¬ 
ment was made any time subsequent to October 9, 
1934, the suit was commenced within the time required 
by the statute. 

II. Did the appellee, by amending its declaration 
during the course of the trial, state a new cause of 
action which was barred by the statute? One of the 
effects of the amendment to the declaration was to 


show a somewhat different course of dealing whereby 
the cement reached Lake Stone Company for use in 
the work, although there was no change whatsoever 
in the allegations of the original declaration that 
appellee delivered all of the cement to Lake Stone 
Company and that the cement was used in the prose¬ 
cution of the work provided for in the contract between 
Lake Stone Company and the District of Columbia 
:(Paragraph 6 of the original declaration, R. 5). The 
other effect of the amendment was to reduce, in con¬ 


formity with the decision of this court in the com¬ 
panion case of Continental Casualty Company v. Xorfh 
American Cement Corporation. Xo. 6843, 67 App. D. C. 
234 (R. 47). the amount of credit allowed appellant 
against appellee’s charges for cement and thus to 
increase the amount claimed in the suit (R. 13-15). 

The question here is whether appellant can insist 
upon more credit upon its account than it is entitled 
to merely because appellee made a mistake in its 
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original declaration and particulars of demand and an 
amendment thereto operated to increase, by reducing 
the credit, the amount for which judgment is sought. 

I. 


On March 27, 1934, Lake Stone Company wrote two 
letters to the Commissioners of the District of Co¬ 
lumbia (Plaintiff’s Exhibits 17 and 18, R. 77, 78). In 
one of these letters Lake Stone Company stated that it 
was unable to complete its contract and declared itself 
in default. In the other letter, Lake Stone Company 
requested and authorized the Commissioners to mail 
checks payable to Lake Stone Company to Lake Stone 
Company, c/o United States Casualty Company, 227 
St. Paul Street, Baltimore, Maryland. 

On March 30, 1934, the Engineer of Streets of the 
District, a subordinate of the Director of Highways of 
the District, sent the letter in which Lake Stone Com¬ 
pany had declared itself in default to the Director of 
Highways, calling the Director’s attention to the de¬ 
fault of Lake Stone Company and stating that it was 
the desire of the Office of the Engineer of Streets to 
request bids for the completion of the contract which 
was in default. In connection with the default, the 
Engineer of Streets in his memorandum (Plaintiff’s 
Exhibit 19, R. 78-80) said: 


“There is an amount of $5088.61 due the Lake 
Stone Company for work performed during the 
month of March and this office proposes to bold 
this amount in accordance with Paragraph Xo. 02 
of the Specifications. However, under this same 
paragraph the surety company is also liable.” 


The Engineer of Streets recommended that the mat¬ 
ter be referred to the Corporation Counsel for advice. 
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The recommendation of the Engineer of Streets 
was approved by the Director of Highways and the 
matter referred to the Corporation Counsel (R. 80). 

On March 31, 1934, a voucher (Plaintiff’s Exhibit 7, 
R. 55) was prepared by the cost accountant and chief 
clerk of the Street Division of the District of Columbia 
(R. 147-148) showing that there had been work done 
by Lake Stone Company during March, 1934, of a 
contract value of $5,088.61. For routine supervision of 
the work under a contract of the character of the Lake 
Stone Company contract, the information necessary to 
advise the proper authorities of the work performed 
by the contractor is made up in the form of a voucher 
(R. 52). 

On April 6, 1934, the Corporation Counsel of the 
District of Columbia made a report to the Commis¬ 
sioners in which he suggested the proper procedure 
to be followed in re-letting the contract. In connection 
with the $5,088.61, the Corporation Counsel said (Plain¬ 
tiff’s Exhibit 20, R. 80-81): 

“No further payment should be made to this 
contractor and the amount of $5088.61 which other¬ 
wise would have been due the contractor for work 
completed during the month of March must be re¬ 
tained until the completion of the contract and a 
determination is made of the cost thereof.” (Italics 
supplied.) 

On April 12, 1934, the appellant, through its counsel, 
wrote to the Board of Commissioners (Plaintiff’s Ex¬ 
hibit 21, R. 82) requesting permission to have the work 
under the Lake Stone Company contract resumed and 
diligently prosecuted to completion by a competent 
contractor chosen by the appellant. As a condition to 
its offer, appellant required that payments for the work 
thereafter performed would be made in the name of 
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and directly to the appellant, and “that the sum of 
$5,088.61 representing work done by the Lake Stone 
Company during the month of March, last, will be re¬ 
tained by the District of Columbia until completion of 
the contract”. 

At the foot of the letter of appellant’s counsel was 
the following (R. 83), signed by Lake Stone Company: 

“We Hereby Agree That the agreement em¬ 
bodied in the foregoing letter may be entered into 
without in any manner releasing us from our liabil¬ 
ity as principal and indemnitor respectively, in 
respect of the bond given in connection with the 
contract referred to in the said letter or in 
any manner releasing us or either of us from 
liabilities.” 


On April 14, 1934, the Corporation Counsel made a 
report to the Commissioners (Plaintiff’s Exhibit 22, R. 
84) in which he recommended that an order be entered 
accepting the proposal of the appellant as surety to 
complete the contract through the employment of a 
competent contractor and further providing that “the 
sum of $5,088.61 for work performed by the defaulting 
contractor during the month of March, 1934, be retained 
pending satisfactory completion of the contract”. 

The order recommended by the Corporation Counsel 
was promulgated by the Commissioners on April 16, 
1934 (Plaintiff's Exhibit 23, K. 86). 

From April 16, 1934, the voucher for $5,088.61 which 
had been prepared by the cost accountant of th<5 En¬ 
gineer Division of the Highway Department (Plain¬ 
tiff’s Exhibit 7, R. 55) was not heard of again until 
January 17, 1935 (Plaintiff’s Exhibit 24, R. 87). The 
voucher was held by the Engineer of Streets without 
approval (Plaintiff’s Exhibit 24, R. 87), although the 
evidence is not clear as to what was done with this 
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voucher during this period. The Engineer of Streets 
: testified that it might have been in the vault of the En¬ 
gineer Department or it might have been in the office 
of the Secretary to the Commissioners (R. 143). The 
cost accountant of the Street Division testified that he 
did not know whether this voucher was sent to the 
Corporation Counsel or whether it was retained in his 
office (R. 148). Certain it is that the voucher, having 
been prepared by the cost accountant, nothing further 
was done with respect to it until a much later date, and 
it will add to the clarity of the situation if, instead of 
narrating the further facts relating to this voucher at 
this particular point, the chronological order of the 
icircumstanees surrounding the completion of the work 
under the Lake Stone Company contract be related. 

It is important to note, however, that the voucher 
for the $5,088.61 representing the value of the work 
done by Lake Stone Company during March, 1934, 
was not approved by the Engineer of Streets, the 
Director of Highways or the Auditor of the Dis¬ 
trict of Columbia, because the District of Columbia 
authorities were fearful that the District might suffer 
a loss by reason of the circumstances and it might be 
necessary to indemnify the District out of this money 
(R. 120 and 140). Besides this, paragraph 62 (R. 123- 
124) of the “Standard Specifications for Pavements, 
Street and Alley Improvements and Work Incidental 
Thereto,” of the District of Columbia, which were a 
part of the contract between Lake Stone Company 
and the District (R. 39), provided in the event of de¬ 
fault bv the contractor that: 

• 

“All costs and charges incurred by the depart¬ 
ment together with the costs of completing the 
work under contract, shall be deducted from any 
i moneys due or which may become due said con¬ 
tractor.” 
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Furthermore, the voucher for the $5,088.61 (Plain¬ 
tiff’s Exhibit 7, R. 55) was a monthly voucher and was 
subject to correction or other change after the work 
had been completed. This was provided in Paragraph 
72 (R. 124) of the Standard Specifications just re¬ 
ferred to, which provided in this respect as follows: 

“When the contractor has completed the work 
in an acceptable manner in accordance with the 
terms of the contract the engineer shall make a 
final inspection of the project and upon comple¬ 
tion of all necessary repairs or renewals, he shall 
certify in writing as to said completion and shall 
further certify as to the entire amount of each 
class of work performed and as to the value there¬ 
of. All prior certificates or estimates upon which 
payment may have been made being merely par¬ 
tial estimates are subject to correction in the final 
payment. The engineer shall certify the afore¬ 
said certificate or quantities of work for final pay¬ 
ment.” 


Permission having been given to the appellant to 
complete the contract of Lake Stone Company, appel¬ 
lant, on April 13, 1934, entered into a contract (Plain¬ 
tiff’s Exhibit 40, R. 122) with Corson and Gruman 
Company, by which Corson and Gruman Company 
agreed to complete the performance of the contract 
between the Lake Stone Company and the District of 
Columbia at certain rates therein specified. 

it is important to note that the completion of the 
Lake Stone Company contract by appellant through 
its own contractor was not done pursuant to a re¬ 
letting of the contract, because statutory procedure 
for reletting was not followed, (See D. C. Code, Title 
12, Section 71, 20 Stat. 105, c. 180, and I). C. Code, 
Supp. Ill, Title 20, Section 47, 47 Stat. 608, c. 441) 
nor was it done by reason of any right appellant had 
to insist upon completing it, since neither the Lake 
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Stone Company contract nor the bond executed by 
appellant gave appellant the right to complete the 
contract in case Lake Stone Company failed to do so. 
Appellant in completing the contract was in substance 
merely indemnifying the District because of the de¬ 
fault of Lake Stone Company. 

After the appellant undertook the completion of the 
work, vouchers were prepared in the name of appel¬ 
lant as “completing surety under contract No. 11,648, 
with Lake Stone Company”. (Plaintiff’s Exhibits 11, 
13 and 15, R. 63, 67, 71). The Lake Stone Company 
contract expired by its own terms on June 30, 1934 
(Plaintiff’s Exhibit 2, R. 39-40). Vouchers were pre¬ 
pared in the name of appellant in the manner herein¬ 
before indicated for the months of April, May and 
June, 1934 (Plaintiff’s Exhibits 11, 13, and 15, R. 63, 

, 67, 71). Beginning with the April voucher, the Audi¬ 
tor of the District of Columbia required the appellant 
to furnish his office “with a statement under oath that 
, you have disbursed, in connection with work per¬ 
formed under the Lake Stone Company contract, 
amounts equal to or in excess or the amount claimed, 
and when final settlement is made, that checks and 
other evidence of disbursement be submitted’’. (Plain¬ 
tiff’s Exhibit 30, R. 101.) The same information was 
required of appellant and the same instruction given 
when the Auditor of the District of Columbia con¬ 
sidered the voucher for May work done by appellant 
through its contractor (Plaintiff’s Exliibit 31, R. 102). 

Presumably appellant furnished the information re¬ 
quired by the Auditor without any difficulty as far as 
the April and May vouchers were concerned, because 
checks were issued almost immediately for the pay¬ 
ment of the April and May vouchers (R. 61 and R. 
70). Considerable delay occurred, however, when ap¬ 
proval of the voucher for work done during June 
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(Plaintiff’s Exhibit 15, R. 71) was being considered 
by the Auditor of the District of Columbia. The 
voucher for the June work was prepared on July 2, 
1934, and, with the exception of the voucher for the 
$5,088.61 (Plaintiff’s Exhibit 7, R. 55), covering the 
work done by Lake Stone Company during March, 
1934, was the last voucher under the contract between 
Lake Stone Company and the District. Appellant in¬ 
sists that the date of this voucher for the June work, 
namely, July 2, 1934, is the date of final settlement, 
regardless of the fact that the voucher for the $5,088.61 
was still unsettled and regardless of the fact that that 
voucher, as well as the voucher of July 2, 1934 (Plain¬ 
tiff’s Exhibit 15, R. 71) was not settled for many 
months thereafter as will now be indicated. 

It is pertinent to remember at this point that appel¬ 
lant was completing this work as surety, and as such 
was not entitled to profit by the failure of its principal. 
Lake Stone Company. Appellant was entitled to re¬ 
ceive from the District only sufficient money payable 
under the contract to reimburse it for the expendi¬ 
ture it had made to complete the contract of its prin¬ 
cipal. This proposition of law will be discussed 
hereinafter, hut it is important to bear the relationship 
of tiie appellant to tin* circumstances in mind in order 
to understand the reason for the demands for informa¬ 
tion made by the District upon the appellant before 
the voucher of July 2, 1934 (Plaintiff’s Exhibit 15, 
R. 71) was finally settled. 

On July 19, 1934, the Auditor of the District of 
Columbia wrote to the appellant (Plaintiff’s Exhibit 
32, R. 103) transmitting the voucher for the June 
work (Plaintiff’s Exhibit 15, R. 71) and directing ap¬ 
pellant as follows: 

“Please have this voucher executed by an offi¬ 
cer of your company and return it to this office, 
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together with a detailed, sworn statement of all 
disbursements made by your company in the com¬ 
pletion of this contract, supported by x>ay rolls, 
receipted bills, and other evidences of payment, 
which upon completion of audit by this office, will 
be returned if you so desire.” 

On September 26, 1934, appellant wrote to the Audi¬ 
tor of the District (Plaintiff’s Exhibit 34, R. 106-109) 
transmitting an affidavit executed by its Vice-Presi¬ 
dent, certified copy of payrolls, receipted material in¬ 
voices and photostatic copies of drafts which had been 
made and delivered to Corson and Gruman, appel¬ 
lant’s contractor. 

The information contained in appellant’s letter of 
September 26,1934, did not satisfy the District Auditor 
and on October 11, 1934, the Auditor wrote the appel¬ 
lant as follows (Plaintiff’s Exhibit 33, R. 104): 

“As completing surety under Contract Xo. 11648 
with the Lake Stone Company, you have failed 
to submit to the Auditor the necessary evidence 
of payment in support of your final voucher 
amounting to $1,656.65. 

“The checks submitted with your voucher indi¬ 
cate that payments have been made to the Corson 
& Gruman Company in the total amount of $11,- 
863.07, and the record submitted shows payment 
in the amount of $9,345.14, a difference of $2,517.93. 
It will be necessarv therefore, that vou submit in 
connection with the final payment voucher, evi¬ 
dence of the disposition of $2,517.93. 

“Payment of your voucher will be withheld 
pending the submission to this office of such evi¬ 
dence in connection with this work, of the dis¬ 
bursement of $11,863.07.” 

! At this point it palpably appears that there had not 
been any final settlement of the contract since the Audi¬ 
tor was not satisfied that the appellant was entitled to 
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any further payments from the District. The date of 
this letter is less than a year before appellee instituted 
its suit. 

On October 20, 1034, appellant wrote to the Auditor 
of the District of Columbia (Plaintiff's Exhibit 35, R. 
109 and 110) and enclosed a statement by Corson and 
Gruman, appellant’s contractor, showing material and 
labor furnished under the contract between Corson 
and Gruman and the appellant. This letter of October 
20, 1934, was in reply (R. 110) to the Auditor’s letter 
of October 11, 1934*(Plaintiff’s Exhibit 33, R. 104). 
On January 12, 1935 (Plaintiff’s Exhibit 36, R. 111), 
appellant wrote to the Auditor of the District inquiring 
as to the status of the voucher for the June work. 

Under date of January 22, 1935, the Chief of the 
Audit Section of the Office of the Auditor of the Dis¬ 
trict of Columbia, certified (Plaintiff’s Exhibit 38, R. 
115), amongst other things, that the completion of the 
Lake Stone Company contract had cost appellant 
8918.88 more than the amount due under the Lake 
Stone Company contract. This was the determination 
of the cost of completing the contract referred to in the 
report of the Corporation Counsel of April 6, 1934 
(Plaintiff's Exhibit 20, R. 80-81, .supra, page 4). By 
this certificate the account of the appellant with the 
District, as far as it related to the work completed by 
the appellant through its contractor, and without taking 
into account the voucher for $5,OSS.67 (Plaintiff's Ex¬ 
hibit 7. R. 55) was finally settled. It was not until then 
that it was finally determined that the appellant was en¬ 
titled to any further payment. It appears on the face 
of this voucher (Plaintiff’s Exhibit 15, R. 71) that it 
was charged by the Auditor on January 30, 1935. 

It is important to observe that the voucher dated 
July 2, 1934 (Plaintiff's Exhibit 15, R. 71), which was 
the last voucher prepared, in stating on its face the 
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amount of work completed to the date of the voucher, 
namely July 2, 1934, does not include in the $73,618.86, 
the amount of the work completed, the $5,088.61 (R. 
121) represented by the voucher for the month of 
March, 1934, which was still being held in the office 
of the Engineer of Streets, nor does the amount of 
$62,674.67 (R. 116) stated on the voucher of July 2, 
1934, to represent previous payments to Lake Stone 
Company, include the $5,088.61 represented by the 
voucher for March, 1934. (Plaintiff’s Exhibit 7, R. 
55). 

The settlement, of January 22, 1935 (Plaintiff’s Ex¬ 
hibit 38, R. 115) however, relating to the work done by 
the appellant in completing the Lake Stone Company 
contract through its own contractor did not finally set¬ 
tle the contract. The voucher for $5,088.61 (Plain¬ 
tiff’s Exhibit 7, R. 55) unapproved by the Director of 
Highways, the Engineer of Streets, or the Auditor, 
was still being held in abeyance. 

After the promulgation of the order of the Board 
of Commissioners of April 6, 1934 (Plaintiff’s Exhibit 
23, R. 86), nothing further was done respecting the 
voucher for the $5,088.61 until January 17, 1935, when 
the Chairman of the Contract Board of the District of 
Columbia addressed a memorandum to the Corpora¬ 
tion Counsel (Plaintiff’s Exhibit 24, R. 87). In this 
memorandum the Chairman of the Contract Board re¬ 
cites the completion of the work by appellant and 
states that his office had received requests from at¬ 
torneys for two firms, one of them the appellee, for a 
certified copy of the Lake Stone Company contract, 
lie further stated that the voucher for the $5,088.61 
(Plaintiff’s Exhibit 7, R. 55) had been held by the 
Engineer of Streets in accordance with the Commis¬ 
sioners’ order of April 16, 1934. He still further 
states in this memorandum that he was unable to com- 
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ply with this request, because, under the provisions of 
the Act of July 7, 1932 (printed in full as an appendix 
to appellant’s brief), final settlement had not been 
made. The Chairman of the Contract Board further 
states that he is forwarding the file to the Corporation 
Counsel for advice. 

On January 31, 1935 (Plaintiff’s Exhibit 25, R. 88), 
the Corporation Counsel addressed a memorandum to 
the Commissioners, in which he states, amongst other 
things, that “settlement with said surety (that is ap¬ 
pellant), is about to be made by the Auditor, D. C.” 
The Corporation Counsel refers to the $5,08S.(il which 
has not been disbursed, and gives it as his opinion that 
this amount should be disbursed to Lake Stone Com¬ 
pany, but in view of the fact that the surety was obliged 
to expend an amount greater than was paid to it by the 
District for the work it did, he deemed it advisable that 
an effort be made to protect the surety so far as such a 
course might be consistently pursued. He stated that 
it had been represented to his office by local counsel of 
the surety (appellant) that the contractor, Lake Stone 
Company, was agreeable to executing a release of the 
District in consideration of the delivery of the check 
for $5,088.01 to the surety. 

The Corporation Counsel then recommends, (1) that 
the matter be returned to the Highway Department 
“for necessary approval of voucher for payment”, 
and (2) that upon receipt of releases, a “check in set¬ 
tlement of this contract, payable to the order of Lake 
Stone Company, Lie., be released to the United States 
Casualty Company represented by its local counsel” 
(R. 89)' 

Certainly there could have been no final settlement 
of the contract earlier than this memorandum of the 
Corporation Counsel, dated January 31, 1935. 
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The Corporation Counsel’s recommendation was 
“approved by the Commissioners of the District of 
Columbia, sitting as a board,” on March 1, 1935 (R. 
90). 

On March 6, 1935, both the Director of Highways 
and the Engineer of Streets approved the voucher for 
the $5,088.01 (Plaintiff’s Exhibit 7, R. 55 and R. 140). 

At the time the Engineer of Streets approved the 
voucher, (Plaintiff’s Exhibit 7, R. 55) he forwarded it 
to the Director of Highways with his recommendation 
that the voucher be forwarded to the Auditor of the 
District and that the Auditor's attention be called 
to the recommendation of the Corporation Counsel 
(Plaintiff’s Exhibit 26, R. 90). 

The voucher (Plaintiff’s Exhibit 7, R. 55) for the 
$5,088.61 reached the office of the Auditor of the Dis¬ 
trict subsequent to January, 1935 (R. 122). 

In order that a voucher be considered by the Auditor 
of the District of Columbia it must previously have 
been signed by the Director of Highways or the En¬ 
gineer of Streets acting as Director of Highways, in 
the absence of the Director, or the Engineer Commis¬ 
sioner (R. 92). 

Before discussing the procedure in the Office of the 
Auditor of the District of Columbia, it is important to 
understand the method used by the District of Colum¬ 
bia in assuring itself that it is getting all that it pays 
for under a contract of this character before it makes 
payment. This contract was for repair of cement con¬ 
crete roadways and alley pavements in the District of 
Columbia as might be directed by the Director of High¬ 
ways. When repair work was done under the contract, 
the District inspector on the job sent in a daily report 
to the cost accounting office of the Engineer Division 
of the Highway Department of the District. At the 
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end of the month the items on the various reports of the 
inspector which indicated the concrete laid and the 
curbs set were made up in the form of a voucher. That 
voucher was sent to the Computing Engineer of the 
Engineer Division of the Highway Department. The 
Computing Engineer, with a copy of the contract be¬ 
fore him, checked all multiplication on the vouchers and 
determined also whether the contractor had used the 


proper mix of cement as required by the District speci¬ 
fications. He further determines whether, in his opin¬ 
ion, any of the major provisions of the contract have 
been violated (R. 52 and 57). The Computing En¬ 
gineer then returns the voucher to the cost accountant 
of the Engineer Division, who enters the amount in his 
cost account book against the appropriation to which 


work 


•barge 


count ant then forwards the voucher to the Engineer 
of Streets, who inspects it, and, if he is satisfied with it, 
signs it, and sends it to the Director of Highways (R. 
52). If the Engineer of Streets is not satisfied with 
the voucher he may return it to the Computing En¬ 
gineer (R. 77). It is to be emphasized that the voucher 
for the $5,088.61 was not approved by the Engineer of 
Streets until March 6, 1935, and the Director of High¬ 
ways approved it on the same day (Plaintiff’s Exhibit 
7, R. 55). 

The voucher for the $5,088.61 (Plaintiff’s Exhibit 7, 
R. 55) was checked by the Computing Engineer about 
April 2,1934 (R. 57). At the time the Computing En¬ 
gineer checked this voucher, the signature of J. W. 
Wisner, who signed the voucher for Lake Stone Com¬ 


pany, was not on the voucher (R. 74). Reference has 
heretofore been made to the course this voucher took, 
beginning with January 17, 1935 (Plaintiff’s Exhibit 
24, R. 87), prior to which time it had, since its return 
to the cost accountant of the Engineer of Streets Divi- 
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sion, been held in that Division. The voucher (Plain¬ 
tiff’s Exhibit 7, R. 55) was approved by the Engineer 
of Streets on March 6, 1935, and by the Director of 
Highways on the same date (see face of voucher and 
R. 55). 

After approval by the Highway Department of the 
District, the voucher for the $5,088.61 (Plaintiff’s Ex¬ 
hibit 7, R. 55), like all other vouchers of this character, 
was, in accordance with the practice, sent to the Audi¬ 
tor of the District of Columbia for further considera¬ 
tion (R. 52), because under the practice, the amounts 
of vouchers payable for work done under a contract 
such as the Lake Stone Company contract (Plaintiff’s 
Exhibit 2, R. 39) may not be paid without examination 
^nd approval of the Auditor (R. 116). When this 
voucher, as do all other vouchers, reached the Auditor’s 
Pffice, it was first subjected to a preliminary audit. In 
this audit the unit prices stipulated in the contract were 
checked and the appropriation to which the amount 
specified in the voucher was chargeable was also 
checked (R. 91). With the contract before him, the 
preliminary auditor checked the voucher against the 
contract to see that the provisions of the contract had 
been carried out (R. 119). When the preliminary audit 
was finished, a record was made on a memorandum 
kept by the Auditor of the date of the audit (R. 95 and 
99). As to the voucher for the $5,088.61, this memoran¬ 
dum was made on what is Plaintiff’s Exhibit 27 (R. 94) 
in this case. From this it appears that the audit of 
Plaintiff’s Exhibit 7, the voucher for the $5,088.61 was 
made on March 22,1935. In passing it should be noted 
that on this same memorandum the audit of Plaintiff’s 
Exhibit 15 (R. 71) the voucher for the last work done 
by the appellant as completing surety, through its con¬ 
tractor, was indicated as having been made on January 
29, 1935. 
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After the preliminary audit was made in the manner 
hereinbefore indicated, the voucher was passed to the 
Chief of the Audit Section of the Auditor’s Office (R. 
95). 

Before a voucher is approved by the Chief of the 
Audit Division of the Auditor’s Office, he must be satis¬ 
fied that the contractor has performed the contract as 
required by its terms (R. 91). Thereupon, the Auditor 
signs the voucher (R. 92). After the foregoing pro¬ 
cedure lias taken place, a check is drawn to cover the 
amount of the voucher and this amount is posted 
against the account. The check is then signed by the 
Auditor of the District or his duly authorized deputy 
and forwarded to the Disbursing Officer of the District 
of Columbia for disbursement (R. 91). 

The check is delivered to the contractor by the Dis¬ 
bursing Officer (R. 93). The original voucher goes to 
the bookkeeper, who includes it in his accounts, which 
are transmitted to the General Accounting Office 
(Comptroller General’s Office) (R. 93). A duplicate 
of the original voucher is filed in the office of the Audi¬ 
tor of the District. 

After the voucher reaches the office of the Auditor 
of the District, the Auditor communicates with the con¬ 
tractor in order to get the voucher signed (R. 93). This 
is important to note, because the Computing Engineer 
testified that the voucher for the $5,088.61 had not been 
signed by the contractor when it passed through his 
hands. The Engineer of Streets and Director of High¬ 
ways did not approve it until March (>, 1935. Since 
the Auditor does not examine a voucher until approved 
by the Highway Department (R. 92), the reason¬ 
able presumption is that the voucher for the $5,088.61 
(Plaintiff’s Exhibit 7, R. 55) was not , in fact, signed by 
the contractor until some time after March 6, 1935. 
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The appellant executed a release for the $5,088.61 on 
March 8, 1935 (Plaintiff ’s Exhibit 37, R. 112), and the 
Lake Stone Company had executed a release for the 
same amount on February 20, 1935 (Plaintiff’s Ex¬ 
hibit 37, R. 114). Both of these releases were attached 
to the voucher for the $5,088.61 in the office of the Audi¬ 
tor of the District (R. 112). 

Copy of the same certificate which the Chief of the 
Audit Section of the Office of the Auditor of the Dis¬ 
trict had attached to Plaintiff’s Exhibit 15 (R. 71), the 
voucher for the last work done by the appellant, is also 
attached in the Auditor’s office to the voucher for the 
$5,088.61 (R. 57). This certificate is dated January 
22, 1935. 

The check for the $5,088.61 was dated March 22, 
1935, and was paid on or about March 29, 1935. It 
was endorsed “Lake Stone Company, Inc., Garner W. 
Denmead, Attorney in Fact” (R. 58). Garner W. 
Denmead was at that time acting under a power of 
attorney given by Lake Stone Company and was at 
}ill times the general attorney of the appellant (R. 116). 

Not only did the conduct of the District authorities 
amongst themselves demonstrate that final settlement 
was not made until March, 1935, their attitude was the 
same in their dealings with other persons who were 
interested in the matter. The statute pursuant to 
which the suit at bar is brought, and which requires 
the giving of the bond by the contractor to insure the 
proper completion of the work and the discharge of 
iiis obligations to persons supplying him with labor and 
materials (appellant’s brief, pages 41-43), provides 
that if the District of Columbia does not bring suit 
upon the bond within six months from the completion 
and final settlement of the contract, a person or per¬ 
sons supplying the contractor with labor and materials 
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“shall, upon application therefor, and furnishing affi¬ 
davit to the District of Columbia that labor or mate¬ 
rials for the prosecution of such work has been sup¬ 
plied by him or them, and payment for which has not 
been made, be furnished with a certified copy of said 
contract and bond, upon which he or they shall have 
a right of action, etc.” 

Appellee having a claim for the cement it furnished 
did, on September 27,1934, apply to the Commissioners 
of the District of Columbia for copy of the Lake Stone 
Company contract and bond and furnished an affidavit 
as required by the statute (Plaintiff’s Exhibit 42, R. 
125). In reply to this application, the Chairman of the 
Contract Board of the District refused to furnish a 
copy of tile contract and bond because lie maintained 
that six months after the final settlement had not ex¬ 
pired, and the District was not required to furnish these 
documents until six months after date of final settle¬ 
ment. Tie suggested that the applicant, the appellee 
herein, notify his office about December 2,1934, whether 
it still desired the copies (Plaintiff’s Exhibit 43, R. 
120-127). 

On December 4, 1934, appellee’s counsel again ap¬ 
plied for the copy of the Lake Stone contract and bond 
(Plaintiff’s Exhibit 45, R. 128). To this application 
the Chairman of the Contract Board of the District, 
on December 5, 1934*, replied that he would furnish 
the copy of the contract and bond as soon as prac¬ 
ticable “after the expiration of the statutory period of 
six months.” (Plaintiff’s Exhibit 4(1, R. 129.) 

On January 9, 1935*, appellee’s counsel again wrote 

* Note—These letters appear respectively in the record as dated De¬ 
cember 5. 193S. and January 9. 1936. The parties have stipulated 
that the years Riven are incorrectly stated due to typographical 
errors in the Bill of Exceptions and that the years indicated above 
are the correct years. See foot note at bottom of Page 37 of appel¬ 
lant's brief. 
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to the District authorities calling their attention to the 
previous correspondence and requesting a certified 
copy of the Lake Stone Company contract and bond 
(Plaintiff’s Exhibit 47, R. 129-130). In addition to this 
letter, appellee’s counsel orally communicated with the 
District authorities (R. 102). In this conversation 
appellee’s counsel was advised that a question had 
arisen as to whether or not final settlement had in fact 
been made on July 2, 1934, and that a copy of the con¬ 
tract could not be furnished until that question had been 
decided (R. 132 and Plaintiff’s Exhibit 48, R. 130). 

On February 25,1935, appellee’s counsel again wrote 
to the District authorities calling attention to the previ¬ 
ous correspondence and to his conversation with them 
and again asking for a copy of the Lake Stone Com¬ 
pany contract and bond (Plaintiff’s Exhibit 48, R. 130). 
In reply to this letter the Chairman of the Contract 
Board wrote to appellee’s counsel on March 11,1935, to 
the effect that final settlement had, been made on March 
ft, 1935 , and that if appellee still desired a certified copy 
of the contract and bond to renew its request about 
August 1, 1935 (Plaintiff’s Exhibit 49, R. 131). On 
September 5, 1935, appellee’s counsel again wrote to 
the District of Columbia authorities calling their atten¬ 
tion to their letter of March 11, 1935, and asking for 
certified copies of the contract and bond (Plaintiff’s 
Exhibit 50, R. 132). It will thus be seen that appellee 
acted expeditiously and industriously in its efforts to 
secure a certified copy of the contract and bond as per¬ 
mitted by the statute, but was refused such copies by 
the District authorities until after September 5, 1935. 
Suit was instituted by appellee on October 9, 1935. 

The basis of the continued refusal of the District 
authorities to furnish certified copies of the contract 
and bond until after September 5, 1935, was their hold¬ 
ing that final settlement had not been made and that 
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the statute did not permit the furnishing of the copy 
until six months subsequent to the time of final settle¬ 
ment. This interpretation of the statute by the District 
authorities was contained in a regulation governing 
claims for material or labor furnished under contracts 
with the District of Columbia (Plaintiff’s Exhibit 51, R. 
133). In this regulation it is provided that the applica¬ 
tion for the copy of the contract and bond must not be 
made earlier than five months after the authorization 
of final settlement, “the date ol‘ which authorization 
will be communicated when made to those claimants 
who have notified the District of their claims” (R. 133). 


II. 


In tin 1 original declaration and particulars of demand 
(R. 1 to 10 inclusive), filed October 9, 1935, the execu¬ 
tion of the contract between the District of Columbia 
and Lake Stone Company and the execution of the 
bond by appellant to secure the proper performance of 
tin* contract is alleged. It is further alleged that Lake 
Stone Company entered upon the performance of the 
contract and furnished a large amount of labor and 
material in the prosecution of the work required of it, 
but that Lake Stone Company failed to complete the 
eontrael, and the appellant, with the consent of the Dis¬ 
trict of Columbia, completed the work. It is then al¬ 
leged that between July 5, 1933, and March 26, 1934, 
appellee at the special instance and request of Potomac 
Builders Supply Company, sold to Potomac Builders 
Supply Company at prices named “for re-sale to said 
Lake Stone Company, to be used in repairing concrete 
roadways in the District of Columbia, and, at the 
special instance and request of Potomac Builders Sup¬ 
ply Company, shipped and delivered to said Lake 
Stone Company a large amount of cement, to wit, 
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11,48314 barrels of said corporation’s brand of cement 
known as ‘Security’ cement, and 239 barrels of said 
corporation’s brand of cement known as ‘Blue Streak’ 
cement.” After allowing certain credits for cash pay¬ 
ments, freight, cash discounts and bags returned, it is 
alleged that there was still due and owing for the ce¬ 
ment sold as aforesaid the sum of $7,792.50. Paragraph 
6 (R. 5) of the declaration states: 

“6. That the North American Cement Corpora¬ 
tion delivered all of said cement to said Lake Stone 
Company, which was then engaged in the per¬ 
formance of the aforementioned and described con¬ 
tract between it and the District of Columbia, and 
said cement was used in the prosecution of the 
work provided for in said contract between Lake 
Stone Company and the District of Columbia.” 

It must be observed that these allegations state that 
the cement was shipped to Lake Stone Company and 
used in the prosecution of the work under the contract 
between Lake Stone Company and the District of Co¬ 
lumbia. It should also be noted that the amount of the 
cement sold was 11,48314 barrels of one brand and 239 
barrels of another brand. 

During the trial the testimony and the evidence 
established that while the aforementioned contract was 
entered into between appellee and Potomac Builders 
Supply Company (R. 44-46) for the purpose men¬ 
tioned, and the cement was, during the entire period of 
the contract, shipped directly to Lake Stone Company 
(R. 46), Potomac Builders Supply Company, shortly 
after the work under the Lake Stone Company contract 
began, fell into financial difficulties and its affairs were 
taken over by a creditors committee. Under these cir¬ 
cumstances, an agreement was entered into amongst 
Lake Stone Company, Potomac Builders Supply Com- 
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pany and appellee whereby not only was the cement to 
be shipped directly, as it had been, to Lake Stone Com¬ 
pany, but Lake Stone Company was to be invoiced for 
the cement and pay appellee direct therefor. This ar¬ 
rangement became effective August 8, 1933, and con¬ 
tinued during the remainder of the time that appellee 
was selling cement for use in the prosecution of the 
Lake Stone Company contract (R. 46). This is the 
same set of circumstances which this court discussed 
in its opinion in Continental Casualty Company v. 
North American Cement Corporation, No. 6843, 67 App. 
T). C., 234 (R. 47). A motion to amend the declaration 
to conform the allegations to these proven facts as well 
as in other particulars hereinafter related was made 
and allowed (R. 13-15; 137-138). 

The court is respectfully urged to observe that the 
difference between the facts, as adduced from the evi¬ 
dence, ami the facts alleged in the original declaration 
do not change, under the statute pursuant to which this 
suit was brought, in any particular the gravamen of 
appellee’s claim, which is that it supplied “materials 
for the prosecution of such work” under the contract 
between Lake Stone Company and the District of Co¬ 
lumbia. 

Before the case at bar came to trial, this Court had 
decided the case of Continental Casualty Company v. 
North American Cement Corporation, 67 App. D. C., 
234, in which the Court passed upon the facts and cir¬ 
cumstances, many of them identical with those in the 
case at bar, relating to a contract between the District 
of Columbia and Roy D. Schlegel. Schlegel had se¬ 
cured the cement used in his contract from appellee 
under precisely the same circumstances as had Lake 
Stone Company in the case at bar. In fact, Schlegel 
and Lake Stone Company performed their contracts 
in association and the cement for both contracts had 
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been shipped by appellee to Lake Stone Company with¬ 
out distinction as to the work in which it was to be 
used (R. 49). At the time appellee brought its suits 
to collect for the Schlegel cement and for the Lake 
Stone cement, in allowing credit for cash paid, cash 
discounts, bags returned and freight, it apportioned 
the credits between the two contracts in the ratio of 
the amount of cement used in each contract. Appellee 
had one ledger sheet for all the cement which it shipped 
for use in connection with the two contracts and entered 
all the charges and credits for cement on that sheet 
without regard to whether the cement was used in the 
Schlegel contract or the Lake Stone Company con¬ 
tract. This Court, in Continental Casualty Company v. 
North American Cement Corporation , supra , (the 
Schlegel ease) held that this method of crediting was 
improper and that all the credits should be applied on 
appellee’s books against the charges for all the cement 
shipped regardless of how the cement was used. On 
this theory, the total credits being equal to the charges 
through November 6, 1933, recovery could be had only 
for cement sold after November 6,1933, and used in the 
prosecution of the work under each contract (R. 26-27). 
In view of this theory of crediting enunciated by this 
Court, it became necessary to amend the declaration in 
the case at bar so as to bring the case iuto conformity 
with this Court’s decision, and the aforesaid motion to 
amend (R. 13-15; 137-138) included allegations of fact 
necessarv to effect this end. 

This amendment to the declaration with the conse¬ 
quent amendment to the particulars of demand (R. 13- 
15) did not affect in any way the allegations of the 
original declaration as to the total amount of cement 
which appellee had supplied for use in the prosecution 
of the work under the Lake Stone Company contract, 
which was 11,483Vi barrels of one brand and 239 barrels 
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of another. Only the credits were affected. As stated 
above, in the original declaration the credits of every 
character had been apportioned in accordance with the 
amount of cement used in each contract. Since this 
Court held that this was incorrect and that all credits 
to their extent should discharge in chronological order 
all charges for cement whether used in the S'chlegcl 
contract or the Lake Stone contract, it became appar¬ 
ent that the cement furnished by appellee after Novem¬ 
ber (), 193.*>, with a small surplus credit of $27.41, was 
the cement for which recovery could he had (R. 36 and 
37). This was a part of the total amount alleged in 
the original declaration to have been sold to Lake Stone 


Company for the job concerned in the case at bar. The 
amendment to the declaration (R. 13-15) merely ad¬ 
justed the credits to which appellant was entitled un¬ 
der this Court’s previous decision. Appellant in its 
brief (paged 38 and 39) comments on the fact that in 
the amendment to the original declaration a lesser price 
per barrel for the two types of cement is charged and 
tlial no credit is given in the amended declaration for 
bags, freight, cash discount or cash received. This dif¬ 
ference is only a matter of method of setting up the 
figures in the particulars of demand under the theory 
of credits adopted by this Court. 

Under the contract (R. 44-46), pursuant to which 
the cement was sold, and which was taken over by Lake 
Stone Company (R. 46), the quoted price of the cement 
include/] freight, cloth bags and discounts (R. 45), all 
of which were to be allowed as a credit to the pur¬ 
chaser. In the particulars of demand in the original 
declaration (R. 10) this gross charge for the cement is 
used and the freight, bag and discount credit allowed 
against this gross charge. In the amended particulars 
of demand (R. 15) the net charge for the cement is 
used, which eliminated the necessitv of crediting 
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freight, discounts or bags. In setting up the amended 
particulars of demand, the appellant is first charged, 
as in the original particulars of demand, with the total 
11,483 Vj barrels of one brand of cement and 239 bar¬ 
rels of another brand of cement at the net price, which 
made the total charge $22,872.39 (R. 15). There is 
credited against this the value at the net price of the 
cement which was used before November 6, 1933, 
^mounting to $14,207.07 (R. 15). This is the method 
approved by this Court in the other case and is not 
objected to by the appellant as a method of crediting. 
The difference between the total charge and the credits 
amount to $8,665.32 (R. 15), which, with the interest, is 
the amount of the judgment. 

When the amendment to the declaration was allowed, 
the appellant requested permission to have its pleas to 
the original declaration stand as its pleas to the decla¬ 
ration as amended and proceeded with its proof. At 
the conclusion of all the testimony, the appellant, by 
leave of court, filed an additional plea to the amended 
declaration and stated that it did not desire to offer 
further evidence in support of any of its pleas (R. 138). 

All the facts necessary to prove the allegations in the 
amended declaration, as far as the amount of the ce¬ 
ment used and the charge for it is concerned, is con¬ 
tained in a stipulation of facts entered into by the 
parties (R. 34-38). 

It is very important that the Court note that the 
amendment does not in any particular change the alle¬ 
gations of the original declaration as to the amount of 
cement used or the charge for it. The amendment deals 
solely with the amount of credit allowed against the 
total cost of cement. Because this amount of credit is 
reduced by the amendment, the amount claimed by the 
appellee in the amended declaration is increased over 
the amount claimed in the original declaration. Ap- 
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pellant raises no objection to the method of applying 
credits or the charge for the cement. Its only objec¬ 
tion goes to the mere fact that by amending the original 
declaration so as to adopt a method of crediting ap¬ 
proved by this court, the amount for which judgment 
is asked is increased. 

ARGUMENT. 

I. 


The Suit at Bar Was Commenced More Than Six 
Months and Less Than One Year After the Com¬ 
plete Performance and Final Settlement of the 
Contract Between Lake Stone Company and the 
District of Columbia. 


The District Court held that final settlement of the 
contract between Lake Stone Company and the Dis¬ 
trict of Columbia was made on March 22, 1935 (R. 28). 
The evidence amply supports this finding of the court, 
but it must be observed that if final settlement was 
made at any time subsequent to October 9, 1934, the 
suit was commenced within the time specified in the 
statute. 


The suit in the case at bar was commenced pursuant 
to the provision of the Act of July 7, 1932 (c. 441, 47 
Stat. 608, D. C. Code, Supp. ITT, Title 20, Section 47), 
quoted in full in the appendix to appellant’s brief. 


There are only a few decisions by this Court under this 


statute, and, as far as counsel has been able to ascer¬ 


tain, no decision by this Court on the point here in¬ 
volved. This statute, however, is in many respects 
identical with the so-called Heard Act (c. 280, 28 Stat. 
278, Title 40, U. S. Code, Section 270), which provides 
much the same procedure for assertion of claims aris- 
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ing out of contracts with the Federal Government. The 
Federal statute contains the same provision as to the 
time when suit must be commenced. The decisions 
under the Heard Act are, therefore, in point in cases 
arising under the act involved in the case at bar. 

In Illinois Surety Company v. United States to the 
Use of Peeler, 240 U. S. 214, the term “final settle¬ 
ment” was considered and defined. The Court said: 

“But it is apparent that the word ‘settlement’ 
in connection with public contracts and accounts, 
which are the subject of prescribed scrutiny for 
the purpose of ascertaining rights and obligations 
of the United States, has a well-defined meaning as 
denoting the appropriate administrative determi- 
ation ivith respect to the amount due.” 

Appellee does not contend that the date of final set¬ 
tlement is the date when the amount found to be due 
by the final settlement is paid. However, appellee docs 
not agree with appellant that the date when the final 
amount is approved for payment has no bearing upon 
the fixing of the date of final settlement. While such 

an issue of law is not substantiallv raised in the case 

•» 

at bar, appellee asserts that the date when the amount 
due is approved for payment may have a very direct 
bearing upon the fixing of the date of final settlement. 

S Further to clarify the issue, it should be stated that 
appellee does not contend that the date when the Comp¬ 
troller General of the United States issues a certificate 
of settlement is the date of final settlement within the 
mailing of the statute. The case of Globe Indemnity 
(Company v. United States to the Use of Steacy-Sehmidt 
Manufacturing Co., 291 U. S. 476, held that the date of 
the Comptroller General’s certificate of settlement was 
not the controlling date, and several of the other cases 
cited by appellant are to the same effect. In the case 


29 


at bar it is important in this connection to note that it 
was after the final settlement made by the District of 
Columbia Government, the administrative department 
which made the final determination administratively 
on March 22, 1935, of the amount due, that the case 
was sent to the Comptroller General’s Office (General 
Accounting Office), where it did not arrive until about 
sixty days after March 22,1935 (R. 134). 

Appellee contends that final settlement was made 
when the Auditor of the District of Columbia, on March 
22, 1935 (R. 94-99) finally determined that the amount 
of the voucher for $5,088.61 (Plaintiff’s Exhibit 7, R. 
55) had been earned under the contract and might 
properly be disbursed to appellant in accordance with 
the procedure laid down by the Corporation Counsel 
in his memorandum of January 31, 1935 (Plaintiff’s 
Exhibit 25, li. 88), as approved by the Commissioners 
on March 1, 1935 (R. 90). The releases which the 
Corporation Counsel had suggested had been executed 
by Lake Stone Company on February 20, 1935, and 
by United States Casualty Company on March 8, 1935 
(Plaintiff’s Exhibit 37, R. 112-115). 

Without indulging in a mere repetition of the facts 
related in the foregoing statement of facts, certain 
salient facts must be observed. 

Lake Stone Company declared themselves in default 
in the execution of its contract on March 27, 1934, and 
asked that checks made payable to it be mailed to it in 
care of the appellant (Plaintiff’s Exhibits 17 and 18, 
R. 77 and 78). 

By the usual routine in the Engineer Division it was 
determined that Lake Stone Company had performed 
work under the contract during March, 1934 amount¬ 
ing to $5,088.61. After Lake Stone Company defaulted 
the Corporation Counsel, to whom the matter was re¬ 
ferred, directed that the amount “must be retained 
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until the completion of the contract and a determination 
is made of the cost thereof.” (Plaintiff’s Exhibit 20, 
R. 81.) Certainly there could be no final settlement until 
this final determination was made. 

When appellant was permitted by the District to 
complete the contract, it did so, not as an independent 
contractor doing District work, but as a surety meeting 
the obligations of its principal. The offer made by 
the appellant (Plaintiff’s Exhibit 21, R. 82-83) has ap¬ 
pended to it, as part of the same document, a consent by 
Lake Stone Company that the surety might complete 
the contract “without in any manner releasing us from 
our liability as principal and indemnitor respectively”. 

The voucher for the $5,088.61 (Plaintiff’s Exhibit 5, 
R. 55), after having been examined by the computing 
engineer in the Office of the Engineer of Streets of the 
Highway Department, was not examined again until 
March 6, 1935, when it received the approval of the 
Engineer of Streets and the Director of Highways 
without whose approval it could not be considered by 
tjlie Auditor of the District or paid. It must be remem¬ 
bered that the voucher for the $5,088.61 was merely a 
monthly voucher and was subject, under the terms of 
the Standard Specifications, which were a part of the 
contract, to correction before final settlement (R. 124). 

After appellant had completed the work under the 
contract, the question arose as to the disposition which 
should be made of the $5,088.61. This question was of 
such importance that it was submitted to the Corpora¬ 
tion Counsel for consideration (Plaintiff’s Exhibit 24, 
R. 87). The Corporation Counsel held that, in view 
of the fact that the completion of the contract did not 
involve the payment of money by the District of Co¬ 
lombia, the $5,088.61 should be disbursed to Lake Stone 
Company, but he stated that, because of the fact that 
he understood that the surety was obligated to expend 
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an amount greater than it received from the District, 
he felt that the surety should be protected as far as 
possible. He, therefore, suggested a procedure where¬ 
by it would be possible to pay the money to appellant 
(Plaintiff’s Exhibit 25, R. 88-89). This was approved 
by the Commissioners on March 1, 1935 (R. 90). 

Thereafter, following the usual practice, the voucher 
was sent to the Auditor of the District. The voucher 
for $5,088.61 reached the office of the Auditor of the 
District subsequent to January, 1935 (R. 122). Before 
this voucher could be considered by the Auditor, it 
must previously have been signed by the Director of 
Highways or the Engineer of Streets acting as Direc¬ 
tor of Highways in the absence of the Director, or the 
Engineer Commissioner (R. 92). The procedure in the 
District Auditor’s office, through which this voucher 
went, is far from a perfunctory one. The voucher was 
given a preliminary audit after which it was passed to 
the Chief of the Audit Section of the Auditor’s office 
(R. 95), who satisfied himself that the contract has been 
performed as required by its terms (R. 91). There¬ 
after, the Auditor signed the voucher (R. 92). It was 
not until then that a check was drawn for the amount. 
It seems apparent from the record that the voucher 
had not been signed by Lake Stone Company until it 
reached the Auditor’s office in March, 1935, {supra, 
p. 17). 

Just prior to the time that the voucher for the 
$5,088.61 was being considered by the Auditor of the 
District, that officer had also considered the final 
voucher for the work which had been done by appellant 
(Plaintiff’s Exhibit 15, R. 91), and had approved it only 
on January 29, 1935 (Plaintiff’s Exhibit 27, R. 94). 
There was attached to the voucher for $5,088.61 a copy 
of the certificate made by the Chief of the Audit Section 
of the Auditor’s office dated January 22, 1935, in which 
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that official determined the amount which had been 
spent by the appellant in completing the work and the 
excess spent by the appellant over what it had received 
from the District of Columbia (R. 57 and 115). This 
certificate had likewise been attached to the last voucher 


for the work done by appellant in completing the con¬ 
tract (R. 115). 

Appellant insists that final settlement occured on 
July 2, 1934, when the voucher for the work done by it 
was made up and approved by the Engineer of Streets 
(Plaintiff’s Exhibit 15, R. 71). It has been demon¬ 
strated in the statement of facts, however, that not only 
did the Auditor of the District of Columbia require the 
appellant to submit proof each month, after it under¬ 
took the completion of the work, of the amounts of 
money it had expended, but when the time came for the 
approval of this final voucher of appellant, the Auditor 
required full information relative to the amount of 
money which the appellant had expended in completing 


the work (Plaintiff’s Exhibits 30, 31, 32, 33, 34, 35, 36, 


R. 101-112). At no time did the appellant object to 


furnishing this information to the District Auditor. 


The reason the District of Columbia Auditor re¬ 


quired information from the appellant before it would 
make payments of money to the appellant was because 
the District had to satisfy itself that the appellant had 
expended an amount equal to or more than would have 
been due under the contract between Lake Stone Com¬ 


pany and the District. Appellant was completing the 
work as surety and as such was not entitled to profit 
at the expense of its principal. If appellant spent less 
in completing the work than was payable under the 
terms of the contract it was entitled to receive only the 
amount it expended and the District was probably 
liable to Lake Stone Company for any surplus. It 
must be constantly kept in mind that the appellant was 
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completing the work qua surety and not as an inde¬ 
pendent contractor. In other words, its act in com¬ 
pleting the work was in fact an indemnification of the 
District. It was not acting as an independent contractor 
because a contract had not been let to it in accordance 
with the statutes involved and the surety had no legal 
right to insist upon completing it. It was doing so only 
as surety, with the consent of the District. 

At the same time that the surety requested permis¬ 
sion to complete the work (Plaintiff’s Exhibit 21, R. 
82), Lake Stone Company agreed that it would not be 
released as principal and indemnitor. 

It is well settled that a surety cannot profit at the 
expense of its principal. It has only the right to be 
made whole when it discharges a liability of its prin¬ 
cipal. Hidden v. Waldo, et al., 55 N. Y. 294, 298; Mar- 
tindale v. Brock, 41 Md., 571, 578; Delaware, Lacka¬ 
wanna and Western R. R. Co. v. Oxford Iron Co., 38 
N. J. Eq. 151, 152; Ottumwa Boiler Works v. O’Meara 
and Son, 206 la. 577, 588; Coggeshall, et al., v. Ruggles, 
62 Ill. 401 (where the surety compromises the debt of 
its principal, the principal is entitled to the benefit of 
the compromise); Bonney v. Seely, 2 Wendell (N. Y.) 
481. 

In Reed v. Norris, 2 Mylne and Craig (14 English 
Chancery Reports), 361, the court held that even where 
a surety takes an assignment of the principal’s debt, 
the surety cannot recover from the principal more 
than he is compelled to pay. In deciding the case the 
Chancellor said: 

“ * * * Where a surety gets rid of and dis¬ 
charges an obligation at a less sum than its full 
amount, lie cannot, as against his principal, make 
himself a creditor for the whole amount; but can 
only claim, as against his principal, what he has 
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actually paid in discharge of the common obliga¬ 
tion.”' 

Thus we find that it was impossible for July 2, 1934, 
to be the date of final settlement, because the District 
Auditor had not at that time received the information 
required by him to determine whether or not the surety 
(appellant) had expended as much in completing the 
work as was due under the contract and he did 
not make that determination until long afterwards, 
namely on January 22, 1935 (R. 115-116). This "was 
palpably the determination which the Corporation 
Counsel stated (Plaintiff’s Exhibit 30, R. 81) must be 
made of the cost of completing the contract before the 
$5,088.61 could be paid to any one. 

It is also material to observe that when the Cor¬ 
poration Counsel considered the matter on January 
31, 1935, he held that the $5,088.61 was due to Lake 
Stone Company but, if possible, should be paid to ap¬ 
pellant under an amicable arrangement, if such could 
be had (Plaintiff’s Exhibit 25, R. 89). 

The administrative determination as to the final 
settlement was made when the Auditor of the District 
finally determined that the amount of $5,088.61 was 
payable to appellant. This was done on March 22,1935. 
He could not have made such a determination until 
after it was determined whether or not appellant had 
spent an amount equal to or in excess of the amount due 
under the contract. This was the administrative deter¬ 
mination made by the administrative department, 
namelv the District of Columbia, which finally settled 
the contract. 

It was not until the Auditor’s certificate of January 
22, 1935 (Plaintiff’s Exhibit 38, R. 115) that it was 
definitely settled that the District had not been com¬ 
pelled to pay more for the work than was called for 
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by the contract between the District and Lake Stone 
Company, and it was not until then that it was finally 
settled that appellant as surety had paid to complete 
the contract an amount in excess of the contract price 
and was, therefore, entitled to receive the final amount 
payable under the Lake Stone Company contract and 
represented by the voucher of July 2, 1934 (Plaintiff’s 
Exhibit 15, R. 71). Even after this it became neces¬ 
sary for the District to settle finally the voucher for 
the $5,088.61 (Plaintiff’s Exhibit 7, R. 55), and it was 
not until March 6, 1935, that the Engineer of Streets 
and the Director of Highways, the administrative 
officers charged with the supervision of highway main¬ 
tenance, which was the subject of the Lake Stone 
contract, approved the voucher for the $5,088.61. 

Considerable emphasis is placed by appellant upon 
its argument that other cases hold that the mere sign¬ 
ing of a voucher without more is not a final settlement. 
An examination of the cases referred to by appellant 
will indicate that while those cases hold that the date 
of the mere signing of a voucher after other proceed¬ 
ings have occurred is not the date of final settlement, 
proceedings described in the cases similar to those 
which were taken with respect to the voucher in the 
case at bar were taken in another manner. In the case 
at bar the voucher was the document upon which set¬ 
tlements were made , whereas, in the usual contract for 
the construction of streets the engineer in charge of 
the work made up measurement sheets showing the 
quantities of materials used and the amounts of work 
done. In the case of repair contracts such as was the 
contract in the case at bar there were no measurement 
sheets made up. The information usually placed in a 
measurement sheet was in the case of a repair contract 
placed in a voucher and the voucher took the course 
that would ordinarily have been taken by a measure- 
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ment sheet in the process of settling the contract (R. 
52). The testimony on this point is borne out by the 
details of the work done and material furnished ap¬ 
pearing on the second page of the various vouchers 
in the-record of the case at bar (Plaintiff’s Exhibits 7, 
R. 55; Plaintiff’s Exhibit 9, R. 59; Plaintiff’s Exhibit 
11, R. 63; Plaintiff’s Exhibit 13, R. 67; Plaintiff’s Ex¬ 
hibit 15, R. 71). Hence, the approval by the proper 


administrative officers of the voucher in a case involv¬ 


ing a repair contract such as is the case at bar was in 
fact the final settlement of the repair contract. 

It is difficult to understand how it can be reasonably 
argued that final settlement of the Lake Stone Com¬ 
pany contract was made as early as July, 1934, when 
we find that after January 1 , 1935, it was necessary for 
the Chairman of the Contract Board of the District to 
submit the question as to the disposition of the $5,083.91 
fo the Corporation Counsel (Plaintiff's Exhibit 34, R. 
87); for the Corporation Counsel to render to the 
Commissioners of the District of Columbia a formal 
opinion upon the subject in which he suggested and 
recommended a method of filial settlement (Plain¬ 
tiff's Exhibit 35, R. 88); for the Commissioners of 
the District of Columbia sitting as a board to approve, 
on March 1 , 1935, the procedure suggested by the Cor¬ 
poration Counsel (R. 90); for the Engineer of Streets 
of the Highway Department to recommend the sub¬ 
mission of the matter to the Auditor and for the 
Director of Highways to approve the recommendation 
of the Engineer of Streets that the matter be submitted 
to the Auditor and his attention called to the recom¬ 


mendations of the Corporation Counsel as to pro¬ 
cedure (Plaintiff’s Exhibit 35, R. 90). 

Thereafter the Auditor proceeded with the comple¬ 
tion of the settlement by examining the voucher and 
ascertaining whether or not proper prices were charged 
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and whether or not the contract had been performed in 
accordance with its terms (R. 91 and 119). It was not 
until this entire procedure had been carried out that 
it was settled what was to be paid and to whom it was 
to be paid. It is to be observed that this is not pay¬ 
ment, because payment came a considerable time after 
these proceedings. 

It is also difficult to understand how a reasonable 
argument can be made that final settlement was made 
in July, 1934; when the accounts of the appellant as 
completing surety were not settled until the certificate 
of the Auditor on January 22,1935 (Plaintiff's Exhibit 
38, R. 115). For months prior to that time the Auditor 
had been endeavoring to secure complete evidence from 
the appellant supporting the amounts of money it as¬ 
serted it had paid in completing the contract (Plain¬ 
tiff's Exhibits 32 to 36, inclusive, R. 103-112). Ad¬ 
mitting, as one must, that the date of final settlement 
is determined by the date the administrative depart¬ 
ment under whose supervision the contract is per¬ 
formed determines for its own purposes the amount 
due ( Illinois Surety Company v. United States to the 
Use of Peeler, 240 U. S. 214), it is most difficult to find 
any justification, in view of all the doubts and ques¬ 
tions in the minds of the District authorities, including 
the Commissioners, the Highway Department and the 
Auditor’s Office, which were not settled until subse¬ 
quent to January 1, 1935, for the argument that final 
settlement in this case vras made by the District Gov¬ 
ernment in July, 1934. 

In the ultimate analysis, as heretofore stated, the 
question involved in this case is one of fact. Once the 
general principle that it is the determination of the 
administrative department that constitutes final settle¬ 
ment is recognized, decisions are helpful only insofar 


as the facts in those decisions approach the facts in the 
case at bar. There are cases in which the facts resemble 
so much in their general import the facts in the case at 
bar that discussion of these decisions will be of assist¬ 
ance to the court. 

A ship building contract was involved in the case of 
United States to the Use of Union Gas Engine Com¬ 
pany v. Newport Ship Building Corporation , Ltd. 
(1927), 18 F. (2d), 556, decided by the Circuit Court 
of Appeals for the Fourth Circuit. On September 28, 
1920, a representative of the United States approved a 
voucher for $23,372.40, less $5,000.00 retained pend¬ 
ing delivery of nine sets of spare propellers. The 
$23,372.40 was the total amount of the balance of the 
payments due from the United States to the contractor. 
On February 21, 1921, the spare propellers were de¬ 
livered and this delivery completed the contractor’s 
work. On April 1, 1921, the United States authorized 
and directed the payment of a voucher for $5,000.00 as 
the balance due the contractor. On April 16, 1921, the 
voucher for $5,000.00 was paid. The court held that the 
date of final settlement was April 1,1921, when the pay¬ 
ment of the voucher for $5,000.00 balance was author¬ 
ized. The facts in this case are not unlike the facts 
in the case at bar. While the total amount due under 
the Lake Stone Company contract could not be deter¬ 
mined at the time of Lake Stone Company’s default, 
9 portion of the contract price was retained, namely, 
the $5,088.61. The case at bar is even stronger than 
the cited case, because in the case at bar the total 
amount to be paid could not, in the nature of things, 
be determined as it was in the cited case. The court 
in the cited case held that the final settlement took 
place when the payment of the $5,000.00 was authorized. 
In the case at bar there could be no final settlement 
until appellant’s claim for the work it completed was 
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settled in January, 1935, and the payment of the 
$5,088.61 was authorized in March, 1935. 

A contract to build a road was considered in the case 
of United States Fidelity and Guaranty Company v. 
United States to the Use of Price, (1933), 65 F. (2d) 
639. Work was begun under the contract in this case 
on July 1, 1926. Thereafter, the work was abandoned 
by the contractor, the contractor’s surety undertook the 
completion of the work through its own contractor, the 
surety’s contractor defaulted, the United States can¬ 
celled the original contract, the United States re-let the 
contract to another contractor and the work was finally 
completed in July 1928. On Augnst 24, 1928, payment 
to the last contractor was authorized. On November 
6 , 1928, the United States made claim upon the first 
contractor’s surety for the amount the United States 
had had to expend over and above the original contract 
price to complete the job. On January 20, 1930, the 
case was referred to the Attorney General of the 
United States for suit against the bonding company. 
On June 10, 1930, the bonding company paid the Gov¬ 
ernment’s claim. The court held that November 6, 
1928, the date the United States made claim upon the 
surety, was the date of final settlement. The holding in 
this case is relevant to a consideration of the case at 
bar, because the court held that the date of final settle¬ 
ment was the date when the United States made claim 
upon the bonding company for the amount expended to 
complete the contract over and above the original con¬ 
tract price. In the case at bar the reason final settle¬ 
ment of the voucher for $5,088.61 was held up, and the 
reason the District Government required such detailed 
information before it would finally settle the claim of 
the bonding company for the balance due under the 
Lake Stone Company contract was because the District 
Government had to satisfy itself, first, that it had not 


expended an amount in excess of the Lake Stone Com¬ 
pany contract price, and, second, that the appellant as 
surety did not receive an amount greater than it had 
expended to complete its principal ’s contract. In the 
cited case, presumably the United States made claim 
immediately upon finally ascertaining that it had ex¬ 
pended more than the original contract price specified 
for the completion of the work. This was November 6, 
1928, and was the date of final settlement as the court 
held. In the case at bar the determination by the Dis¬ 
trict that there was nothing due it and that the final 
amount withheld could be paid was not made until 
March 22, 1935. 

United States Fidelity and Guaranty Company v. 
McNulty Bro. (1926), 13 F. (2d) 78, decided by the 
Circuit Court of Appeals for the First Circuit, con¬ 
cerned a contract to construct Government hospitals. 
On March 12, 1915, the Acting Secretary of the Navy 
wrote a letter to the Bureau of Yards and Docks stating 
the final amount due the contractors as $49,932.41. On 
April 17,1915, the Bureau of Yards and Docks pointed 
out errors in the amount determined by the Acting 
Secretary of the Navy. On May 27, 1915, the Acting 
Secretary of the Navy approved a lesser amount. The 
court held that May 27, 1915, was the date of final 
settlement. It is interesting to note, however, that the 
court said that had the letter of March 12, 1915, re¬ 
mained unrevoked it might have been regarded as the 
final settlement. This decision indicates that the rule 
that the date of administrative settlement is the date 
of final settlement is not so inelastic that the admini¬ 
strative officer, finding that he has erred, cannot estab¬ 
lish another date of final settlement when he corrects 
his error. 

In United States to the Use of Chief All Over v. 
Bailey , (1913), 207 Fed. 782, decided by the United 
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States District Court in Montana, the contract pro¬ 
vided that the work involved would be done to the satis¬ 
faction of the Chief Engineer of the Government and 
when completed to his satisfaction and a release of all 
claims against the United States on account thereof 
was executed by the contractors, final settlement would 
be made. On August 18, 1908, the release mentioned 
was filed, on September 10,1908, the contractor’s claim 
was “examined, settled and certified,” by the Auditor 
of the Interior Department under whose supervision 
the work was done. On September 4, 1909, suit was 
commenced under the Heard Act. The court held that 
the suit was timely. The date of final settlement was 
September 10, 1908, when the claim was examined, 
settled and certified by the Auditor of the Interior De¬ 
partment. The Court said: 

“ ‘Performance’ and ‘final settlement’ are not 
synonymous. The first is the agreed work done; 
the second is the ascertainment or adjustment of 
the balance of rights and liabilities arising there¬ 
from—in this case, determination by the United 
States of the balance due the contractors. This 
latter was not accomplished until the contractor ’$ 
accounts were settled and certified by the auditor 
aforesaid.” (Italics supplied.) 

In this case, as in the case at bar, the Auditor of 
the administrative department under whose super¬ 
vision the work was done, performed very much the 
same function apparently as the Auditor of the Dis¬ 
trict of Columbia. The italicized portions of the ex¬ 
cerpt quoted from the opinion clearly justifies the 
assertion in the case at bar that the final settlement 
could not take place until the Auditor of the District of 
Columbia had ascertained and adjusted the “balance 
of rights and liabilities arising” from the contract. 
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In United States to- the Use of Lancaster Iron Works 
, v. Hampton Roads Ship Building Corporation (1934), 

I 72 F. (2d) 943, decided by the Circuit Court of Appeals 
i for the Fourth Circuit, the court held that where a con¬ 
tractor under a Government contract defaults and the 
Government re-lets the contract, final settlement is not 
possible until the new contractor completes the work 
and the whole case is settled. While in the case at bar 
there was no re-letting of the contract upon the default 
of the contractor, the District Government permitted 
the surety to complete the contract in its capacity as 
surety. The same principle applies as in the cited case. 
There could be no final settlement until the surety had 
finished the work and all of the accounts had been 
settled. Palpably in the case at bar the surety’s ac¬ 
counts were not settled until January 22, 1935, when 
the Chief of the Audit Section of the District Auditor’s 
Office certified as to the cost of completing the work and 
to the cost to the District of Columbia for completion 
(Plaintiff’s Exhibit 38, R. 115, 116). It was not until 
after this that the Lake Stone Company settlement was 
made, when the Auditor finally passed the voucher for 
$5,088.61 on March 22,1935. 

In United States ex rel. Brown-Ketcham Iron Works, 
et al . v. Robinson (1914), 214 Fed. 38, decided by the 
Circuit Court of Appeals for the Second Circuit, the 
court referring to the words “final settlement” in the 
statute said: (p. 40) 

“We take it that these italicized words [i.e. final 
settlement] refer to the time when the proper gov¬ 
ernment officer, who has the final discretion in 
such matters, after examination of the facts, satis¬ 
fies himself that the government will accept the 
work, as it is, without making any claim against 
the contractor for unfinished or imperfect work, 
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damages for delay or what not, and records that 
decision in some orderly way.” (Italics supplied.) 

In the case at bar the procedure referred to in the 
quoted excerpt was not completed earlier than January 
22, 1935, when the Chief of the Audit Section made his 
certificate (Plaintiff’s Exhibit 38, R. 115) as to the 
amounts expended for the work. This decision was 
recorded “in some orderly way” when it was entered 
on the Auditor’s memorandum on January 29, 1935 
(Plaintiff’s Exhibit 27, R. 94, 99). The decision as to 
the $5,088.61 was recorded “in some orderly way” when 
the Auditor entered the amount on his memorandum 
(Plaintiff’s Exhibit 27, R. 94, 99). 

Appellant refers to the case of United States to the 
Use of R. Haas Electric and Manufacturing Company 
v. Title Guaranty and Surety Company , (1918) 254 
Fed. 958, decided by the Circuit Court of Appeals for 
the Seventh Circuit, as dealing with a state of facts 
analogous to those in the case at bar. An examination 
of that case, however, demonstrates that the factual 
situation is entirely different. In the cited case five 
per centum of the contract price was, in accordance 
with the terms of the contract, withheld for a period of 
one year. The withholding in the cited case constituted 
merely a guarantee of the work for a year after com¬ 
pletion. In the case at bar, however, the withholding 
of the $5,088.61 was specifically because there had been 
a default and it was impossible to determine the amount 
finally due or finally to settle the contract until the 
work had been completed. It is, therefore, submitted 
that the cited case does not state even argumentatively 
opinions which are of assistance to the appellant. 

A statement by this Court in United States Fidelity 
and Guaranty Company v. United States to the Use of 
Smoot , (1924), 54 App. D. C., 342, argumentatively 
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supports appellee’s position in the case at bar. In that 
case this Court said (page 344): 


I 


“As already stated, the first claim of the Guar¬ 
anty Company was that the plaintiff’s suit was 
barred by the statute of limitations. We think that 
this claim was untenable. It is true that such a 
suit must be commenced within one year after the 
performance and final settlement of the contract; 
also that the word ‘settlement’, in this usage, signi¬ 
fies an administrative determination by the proper 
authority of the amount due, regardless of the con¬ 
sent or agreement of the other party to the con¬ 
tract or account. Illinois Surety Co. v. United 
Stairs , 240 U. S. 214. But the record discloses that 
the administrative determination in this ease tool: 
place on December 6 , 1919, when the Bureau of 
Yards and Docks approved of the delivery of a 
final voucher for payment in full under the con¬ 
tract, ‘without the assessment of damages for de¬ 
lay.’ Up to that time such damages were actually 
due to the government from the contractor, and 


was the first authoritative remission of the 


same; according]v it established the date when the 


indebtedness of the government to the contractor 


was actually liquidated. The present suit was 
commenced within one year after that time.” 
(Italics supplied.) 


i In the case at bar it was not until the Auditor of the 
District of Columbia had finally passed upon the dispo¬ 
sition to be made of the $5,088.01 (Plaintiff’s Exhibit 
;7, R. 55), and the $1,656.65 (Plaintiff’s Exhibit 15, R. 
71), the final amount due the surety for the work it 
did, that it was finally known that there would be no 
claim against the surety by the District and that the 
surety was entitled to receive both of these amounts. 

Throughout all this discussion as to the action of 
the Auditor it must also be constantly borne in mind 
that the Engineer of Streets and the Director of High- 
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ways, the officers of the District who had charge of the 
work under the contract, did not approve the final 
settlement as far as the $5,088.61 was concerned until 
March 6,1935. 

Appellant relies upon the case of Consolidated In¬ 
demnity and Insurance Company v. Smoot, (1932), 57 
F. (2d.) 995, decided by the Circuit Court of Appeals 
for the Fourth Circuit. This case dealt with a contract 
to construct an Army barracks. On June 28, 1930, the 
Construction Quartermaster, who had charge of the 
work, agreed with the contractor upon the amount due 
the contractor and prepared a voucher for that amount 
which was signed by him and the contractor. The Dis¬ 
bursing Officer of the War Department refused to pay 
the entire amount of the voucher because it contained 
an item of $39.68 which was not supported by a change 
order. This amount was deducted from the amount of 
the voucher and the remainder paid. On July 9, 1930, 
the voucher for $39.68 was issued and delivered by the 
Quartermaster. On July 23, 1930, the voucher for the 
small amount was approved and the check issued. On 
July 26, 1930, the check was paid. The court held that 
June 28,1930, was the date of final settlement, but this 
is not a decision contrary to the contention of the ap¬ 
pellee in the case at bar. There was no question of 
delayed final settlement in the cited case. The final 
settlement had, in fact, taken place on June 28, 1930, 
when the administrative officer determined the amount 
due. There was no further determination of the 
amount due after June 28th. There was only the ques¬ 
tion involved of furnishing the disbursing officer, who 
could disburse funds only when the disbursement was 
supported by proper documents, with the necessary 
supporting papers, in that instance a change order. 
This is a very much different situation than exists in 
the case at bar. In the case at bar once the adminis- 
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trative agency, namely, the District of Columbia Gov¬ 
ernment, through its officers, had determined the 
amount due, the disbursing officer paid the amount 
without cavil. The administrative department, namely, 
the District of Columbia, did not determine the amount 
of the final settlement until March 22, 1935, when it 
finally held that the $5,088.61 was properly payable. 
As a matter of fact, the Engineer of Streets and the 
Director of Highways had not approved this as the 
amount due until March 6, 1935, and the various Dis¬ 
trict officials, including the Commissioners of the Dis¬ 
trict of Columbia had not approved the procedure to be 
followed until March 1, 1935. The check for the 
$5,088.61 was not in fact paid until March 29, 1935 (R. 
5S), but no contention is made by appellee that March 
29, 1935, was the date of final settlement. 

Appellant discusses in detail the cases of Christman 
v. Michigan Gypsum Company, (1936), 85 F. (2d.) 474, 
United States to the Use of McHugh Electric Company 
v. Earle, (1938), 99 F. (2d.) 898, Corell v. United States 
to the Use of Roen, (1935), 77 F. (2d.) 161, and insists 
that they support appellant’s contention. An examina¬ 
tion of these cases will demonstrate, as indeed the dis¬ 
cussion of appellant relative to them does, that all that 
they hold is that the determination of the administra¬ 
tion department under whose supervision the work was 
done constitutes the final settlement and not the later 
i certificate of settlement by the Comptroller General 
and the General Accounting Office. These cases follow 
the principle established in Globe Indemnity Company 
v. United States to the Use <>f Steacy-Schmidt, (1934), 
291 U. S. 476. No contention is made in the case at bar 
that the action of the Comptroller General has any 
! effect in determining the date of final settlement. In 
the case at bar the administrative department, which 
made the contract for the work with Lake Stone Com- 
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pany, and which, through its various officers, including 
the Commissioners, administratively determined the 
amount due and finally settled the case, was the Dis¬ 
trict of Columbia. Thereafter, it is true that the mat¬ 
ter was submitted to the Comptroller General and the 
General Accounting Office (R. 134, bottom of page), but 
the documents did not reach the General Accounting 
Office until sixty days after they had been approved 
and settled by the District of Columbia officials. Ap¬ 
pellee does not contend that the settlement by the Gen¬ 
eral Accounting Office and the Comptroller General, 
which occurred more than sixty days after the date 
upon which appellee is insisting as the date of final 
settlement has any bearing upon the question in the 
case at bar. 

The statement of facts relates the efforts made by 
counsel for the appellee, extending from September 27, 
1934, to September, 1935, to secure the certified copy of 
the contract and bond to enable appellee to bring suit. 
Appellant insists that suit could have been brought 
without copies of either the bond or the contract, or 
that action could have been commenced to compel the 
District authorities to furnish the required copies. It 
is difficult to understand how a suit could be brought by 
anyone upon a bond or contract without knowing their 
contents. Appellant asserts that even though copies 
were not furnished, it does not appear that the infor¬ 
mation contained in the bond and contract was not 
available. It is to be presumed that if the District did 
not furnish copies of the documents it would not other¬ 
wise make available their contents. 

To insist that upon refusal of the District to furnish 
the copies it was incumbent upon appellee if it wished 
to protect its right to bring an action to compel the 
District officers to supply the copies is objectionable, 
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first, because the statute under which the suit was 
brought contemplated the bringing of suit after the 
copies were furnished and, second, an action to com¬ 
pel the furnishing of the copies would, in the end, as a 
practical matter, fail to accomplish the desired pur¬ 
pose. If the District, pursuant to formal regulations 
(R. 133), refused to furnish the certified copy of the 
bond and contract, it would certainly defend an action 
to compel it so to furnish them, and if it was defeated 
in the lower court it is not stretching the imagination 
to assume that it would prosecute an appeal to this 
court. This court must take judicial notice of the fact 
that such a litigation would probably last from two to 
four years. The prosecution of the case at bar to its 
present status has taken more than three and one half 
years. In the meantime, while this litigation with the 
District was being prosecuted, appellee’s time to bring 
its suit under the statute here involved would certainly 
have expired if we adopt the date of final settlement 
upon which appellant insists, namely, July 2,1934. To 
insist that the claimants, under the act in question, 
must adopt such a course in the face of refusal of ad¬ 
ministrative officers to furnish the documents neces¬ 
sary to enable them to sue is placing upon claimants a 
burden not intended by the statute, and injecting into 
the procedure provided an element which would defeat 
the purpose of the statute. 

Somewhat the same situation regarding the effect 
of a statement made by the administrative officer to one 
desiring to make a claim and sue under the Heard Act 
arose in Ann-neon Bonding Com pang of Baltimore v. 
U. S. to the Use of Francini , (1916) 233 Fed. 364, de¬ 
cided by the Circuit Court of Appeals for the Third 
Circuit; (writ of error dismissed, 242 U. S. 661). It 
appeared in the cited case that the administrative de¬ 
partment had issued a departmental circular which 
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stated that the Treasury “treats as the date of final 
settlement mentioned in the said acts (Heard) the date 
on which the department approves the basis of settle¬ 
ment under such contract recommended by the Super¬ 
vising Architect and orders payment accordingly. ’ ’ 
The court said: 

“Moreover, it was proved, that, when several of 
these contractors asked the Department ivlien set¬ 
tlement had been, made with Wells [the general 
contractor], the Treasury replied, in December, 
1913, or January, 1914, that ‘final settlement’ 
under the contract referred to above was author¬ 
ized August 2, 1913. It was also shown that the 
following official indorsement appeared upon the 
contract: ‘Final payment authorized Aug. 2/13’ 
and ‘Guarantee expires 8/2/15’. 

***** • 


“The precise question now before us is whether 
the Department should be held to the date on which 
it actually stated the terms of ‘settlement’ or 
whether it might adopt the earlier date on which 
the settlement was recommended by the proper offi¬ 
cial. We see no sufficient ground for confining the 
government to the later day. If, for reasons of 
convenience or for any other administrative rea¬ 
son, the Department sees proper to adopt the date 
of recommendation— and especially if it furnish 
that date to others, who act upon the information 
as true —we perceive no principle that calls upon 
the court to set the Department’s action aside. 
On the contrary, we see no objection to allowing 
the government a discretion in this matter. The 
essential thing is that some date shall be fixed 
# * (Italics supplied.) 

From the foregoing it is submitted that there could 
have been no final settlement in this case until March 
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22,1935, when the Auditor of the District of Columbia, 
following established procedure, made a full examina¬ 
tion of the question as to whether the $5,088.61 should 
be paid and to whom, and in so doing examined the 
contract and checked all of the details. Nothing could 
have been more in the nature of a final settlement by 
the administrative department than this procedure of 
the Auditor’s office (R. 91-101, 119). As a matter of 
fact, the determination as to the disposition of the 
$5,088.61 was not approved by the subdivision of the 
District of Columbia Government which supervised 
the construction, namely, the Highway Department and 
its Engineer of Streets, until March 6, 1935, and this 
determination was not made until after a full review 
of the case by the Corporation Counsel of the District 
and its submission to the Board of Commissioners 
sitting as a Board on March 1, 1935 (R. 87-90). In 
addition to all this, the Auditor of the District of 
Columbia had not settled the account of the appellant 
as completing surety until January 22, 1935, when he 
issued his certificate relative thereto (Plaintiff’s Ex¬ 
hibit 38, R. 115). To insist that final settlement oc¬ 
curred in this case prior to March 22, 1935, requires 
a perversion and a distortion of the facts to a degree 
which renders them no longer facts. Suit was brought 
on October 9, 1935, well within the year after the final 
settlement. 


II. 

Appellant by Amending Its Declaration Did Not 
Change Its Cause of Action. 

The facts relating to the amendment to the declara¬ 
tion are fully stated in the foregoing statement of facts. 
Appellant insists, first, that the amendment to the 
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declaration introduces an entirely new cause of action 
which is barred by the one year statute of limitations, 
and, second, that even if the amount claimed in the 
original declaration is not barred by the statute, the 
amount by which the claim in the original declaration 
was increased, namely $872.82, is barred by the statute. 
Neither of these contentions is sound. 

The answer to appellant’s first contention is that the 
gravamen of the action is the furnishing of materials 
which were used in the prosecution of the work. The 
original declaration alleged that the entire 11,48314 
barrels of one brand of cement and 239 barrels of an¬ 
other brand furnished by appellee was delivered to 
Lake Stone Company, which was then engaged in the 
performance of its contract with the District and that 
this cement was used in the prosecution of the work 
provided for in that contract. This allegation was not 
changed in any way by the amendment. In another 
paragraph of the original declaration it had been al¬ 
leged that the cement was sold to Potomac Builders 
Supply Company for re-sale to Lake Stone Company 
for use in the prosecution of the Lake Stone Company 
contract and that the cement was delivered to Lake 
Stone Company at the instance of Potomac Builders 
Supply Company. This method of selling was due 
to appellee’s policy. The evidence disclosed that 
Potomac Builders Supply Company was unable to go 
forward with its contract with appellee after August 
8 , 1933, and that thereafter the cement was not only de¬ 
livered to Lake Stone Company but invoiced to it and 
Lake Stone Company made payments for the cement. 
The amendment to the declaration merely changed the 
original declaration to show that the cement which was 
used on this job was, after August 8, 1933, invoiced 
as well as delivered to Lake Stone Company for use in 
the work. This is the identical situation discussed in this 
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Court’s opinion in Continental Casualty Company v. 
North American Cement Corporation, 67 App. D. C. 
234 (R. 47). Under this Court’s interpretation of these 
identical facts in that case, the amendment was really 
unnecessary for recovery even though in the interest of 
clarity. 

The question of the effect of an amendment to a com¬ 
plaint in a Heard Act case arose in Illinois Surety Com¬ 
pany v. U. S. to the Use of Peeler , supra. In that case 
the defendant moved to dismiss the complaint on the 
ground that it did not allege that there had been a com¬ 
pletion and final settlement of the contract between 
the contractor and the United States; or that there had 
been such completion and settlement more than six 
months, and within one year, prior to the commence¬ 
ment of the action. The motion was denied and the 
plaintiff was permitted to amend the complaint to 
make the necessary allegations. The propriety of per¬ 
mitting this amendment was considered by the Supreme 
Court and passed upon in the following language: 

“2. With respect to the amendment of the com¬ 
plaint, it is apparent that, as there was an existing 
right of action under ihc statute at the time the 
suit was brought, the case was not within the deci¬ 
sion in United States ex rel. Texas Portland Cement 
Co. v. McCord, 233 U. S. 157, 58 L. ed. 893, 34 Sup. 
Ct. Rep. 550. No new or different cause of action 
was alleged in the amended complaint. The court 
merely permitted the defective statement of the 
existing right to be corrected by the addition of 
appropriate allegations, and in this there was no 
error. Rev. Stat. Sec. 954, Comp. Stat. 1913, Sec. 
1591; Missouri, K. & T. R. Co. v. Wulf, 226 U. S. 
570, 576, 57 L. ed. 355, 363, 33 Sup. Ct. Rep. 135, 
Ann. Cas. 1914B, 134.” 

The omission in the complaint in Illinois Surety Com¬ 
pany v. U. S. to the Use of Peeler was much more seri- 
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ous than the omission in the case at bar, which was a 
mere detail in the course of dealings. All that the 
court did in permitting the amendment in the case at 
bar was to allow “the defective statement of the exist¬ 
ing right to be corrected by the addition of appropriate 
allegations.” 

The second contention of appellant on this phase of 
the case is that, -whereas the original declaration 
prayed judgment for $7,792.50, the amendment in¬ 
creased this amount to $8,665.32. Here again the full 
facts have already been stated. It is true that in the 
prayer of the original declaration the lesser amount 
was asked. In the body of the original declaration, 
however, the amount of cement which was sold by ap¬ 
pellee for use in the prosecution of the work was 
stated to be 11,48314 barrels of one brand and 239 bar¬ 
rels of another (R. 4). This amount of cement sold is 
not changed in the amendment. The amendment al¬ 
leges that the same amount of cement was sold by 
appellee and used in the work. Appellee’s cause of 
action, therefore, was, in both the original declaration 
and in the amended declaration, for the recovery of 
the balance due it on account of the sale of this same 
amount of cement. The actual amount of recoverv is 
increased by the amendment solely because of a change 
in the credits -which were allowed by appellee. In the 
original declaration and particulars of demand, credits 
were allowed on the theory that the credits should be 
apportioned against the charges for cement furnished 
by the appellee for two contracts, the Lake Stone Com¬ 
pany contract with the District and the contract with 
one Schlegel of the District for other work, the cement 
for the two contracts having been furnished by appellee 
in bulk for both contracts. Appellee had charged the 
cement on its books on one account and had credited 
all credits that came in against these charges, regard- 
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less of whether the cement was used in one contract or 
the other. This court, in Continental Casualty Com¬ 
pany v. North American Cement Corporation, supra, 
held that appellee’s method of crediting was erroneous 
and that all the credits should be placed against all the 
charges chronologically. The effect of this holding of 
the court was to render all the cement for both con¬ 
tracts paid for through November 6,1933, regardless of 
whether it was used in one contract or another. The 
purpose of the second part of the amendment to the 
original declaration was to bring the method of credit¬ 
ing in the case at bar into conformity with this court’s 
decision. The effect of this was to make appellant 
liable for all the cement used in the Lake Stone Com¬ 
pany job after November 6, 1933. This new method of 
allowing credits operated to lessen the amount claimed 
in the other case and to increase the amount claimed in 
the case at bar. The increase, however, was due en¬ 
tirely to a reduction in the amount of credits and not 
to a change in any particular in the actual claim of the 
appellee which was for furnishing the total amount of 
cement. The mere fact that the prayer in the original 
declaration demanded judgment for a lesser amount is 
of no materiality since, under the rules of the lower 
court then in effect, the prayer was mere surplusage 
(See Rule 21, Paragraph 3 of the Law Rules of the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia, effective at the time this action was brought 
and at the time of the trial). No claim can be made by 
appellant that it was in any way surprised by the 
amendment which was made during the course of the 
trial on December 13,1937 (R. 13-15), because appellant 
had entered into a stipulation of facts with appellee in 
October, 1937, which recited the facts necessary to the 
proof of the allegations of the declaration as amended 
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and which contemplated a claim by the appellee for the 
larger amount (R. 34-38). 

It is, therefore, submitted, (1) that the amendment 
did not change the appellee’s cause of action but merely 
clarified the facts, and, (2) that the reduction of the 
amount of credit which appellee had allowed in its 
original declaration made necessary by the erroneous 
method of crediting used by appellee, whereby appel¬ 
lant was given more credit than it was entitled to, does 
not in effect increase the amount involved in the ap¬ 
pellee’s cause of action in the sense that the appellee is 
adding to its cause of action. Appellee’s cause of 
action was for ll,483Vi barrels of one brand of cement 
and 239 barrels of another brand of cement. This was 
never changed, although the reduction in the amount of 
credits did increase the amount for which judgment 
could be obtained, and it is interesting to note that 
while appellant raises the technical objection to the 
larger amount, it admits in the stipulation that appellee 
did, in fact, furnish the cement and that it was of a 
value of $8,665.32 and that no one had paid any part of 
that amount (R. 38). Appellant must rely, to defeat 
the increased amount, solely on the proposition that it 
is entitled to insist on a greater amount of credit than 
it is entitled to merely because appellee, in its original 
declaration, allowed more credit than it should have. 

III. 

This Court Should Modify the Judgment of the Lower 
Court as to Interest Allowed Upon the Appellee’s 
Claim, and as So Modified, Affirm It. 

The District Court allowed interest upon the judg¬ 
ment of $8,665.32 from September 28, 1934. After the 
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appeal had been perfected, the parties entered into a 
stipulation as to the interest, which was, by leave of 
this court, filed in the case. This stipulation provides: 

“It is hereby stipulated and agreed by and be¬ 
tween the parties to the above-entitled appeal, by 
their respective attorneys of record, subject to the 
approval of the United States Court of Appeals 
for the District of Columbia, as follows: 

“1. Each of said parties hereby consents that if 
the judgment appealed from be affirmed as to 
$7,792.50 thereof, interest thereon shall be allowed 
from October 9, 1935. 

“2. Each of the said parties hereby consents 
that if the judgment appealed from be affirmed 
as to $8,665.32, interest shall be allowed upon 
$7,792.50 thereof from October 9, 1935, and upon 
$872.82 thereof from December 13, 1937. 

“3. If the judgment appealed from be wholly 
reversed, vacated or set aside, this stipulation shall 
be of no force or effect. 

“4. This stipulation shall not affect the right of 
either party to apply for a writ of certiorari from 
the Supreme Court of the United States, or, if such 
writ be granted, to prosecute the same, but in the 
event certiorari is granted, this stipulation shall 
be brought to the attention of the Supreme Court 
of the United States, or, if necessary, another 
stipulation embodying the terms of this stipulation 
shall be entered into and filed in the Supreme 
Court of the United States. 

“5. The entering into of this stipulation shall 
not in any manner affect or prejudice the rights 
of either party, or be considered as a concession or 
admission, save and except as to the specific mat¬ 
ters which are the subject of this stipulation, nor 
shall any inferences for or against either party be 
drawn from the fact that the stipulation has been 
made as to the specific matters referred to. 

“6. The entering into of this stipulation shall 
be brought to the attention of the United States 
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Court of Appeals at or before the hearing of the 
appeal.’ * 

Appellee submits that it has hereinbefore demon¬ 
strated that it is entitled to recover the principal 
amount of $8,665.32. If the Court agrees with appellee, 
it is further submitted that the judgment of the lower 
court should be affirmed but modified so as to provide 
for the allowance of interest upon the principal amount 
in accordance with the stipulation. 

Neither of the parties hereto wishes a new trial 
ordered because of the modification as to interest. It 
is submitted that this Court has ample authority to 
affirm the judgment, if it finds it should be affirmed, 
as to the principal amount of the claim, but to modify 
it, in accordance with the stipulation, as to the interest 
allowed. 

This Court has ample authority to modify a judgment 
in order to avoid unnecessary expense and delays in¬ 
cident to the re-trial of a case. Section 26 of Title 18 
of the Code of the District of Columbia, after provid¬ 
ing for appeals to this Court, further provides: 

“And upon such appeal the Court of Appeals 
shall review such order, judgment, or decree, and 
affirm, reverse, or modify the same as shall he just , 
* * V’ (Italics supplied) 

Even aside from the statute this court has held that 
it has authority to modify judgments for the purposes 
indicated. Armour v. Gundersheimer (1904), 23 App. 
D. C. 210, 218. Before the organization of this court 
the general term of the Supreme Court of the Dis¬ 
trict, which was then the appellate court of the juris¬ 
diction, had held likewise. Tierney v. Corbett (1883), 
2 Mackey 264, 272. 
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CONCLUSION. 

From the foregoing it appears that the appellee is 
entitled to recover $8,665.32, with interest upon 
$7,792.50 thereof from October 9, 1935, and upon 
$872.82 thereof from December 13, 1937, and that the 
judgment from which appeal has been taken should 
be modified as to the interest due, and as so modified 
affirmed. 


Respectfully submitted, 

Dean Hill Stanley, 
Attorney for the Appellee. 

Shoreham Buildintr, 
Washington, D. C. 


March 31, 1939. 





